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INTRODUCTION AND SUMMARY OF ARGUMENT

On August 7, 1998, the Federal Communications Commission (FCC) released a Notice of

Proposed Rulemaking (NPRM) asking for comment on proposals to speed deployment of

advanced telecommunications services. l The FCC proposed allowing an incumbent local

exchange carrier (LEC) to offer advanced services through a separate affiliate free from

incumbent LEC regulation. The FCC also proposed imposing additional requirements on

incumbent LECs to provide collocation and access to loops, and sought comment on ways to

modify the section 251(c) unbundling requirements. Finally, the FCC sought comment on

measures that would provide Bell Operating Companies (BOCs) with targeted interLATA relief

on the theory that such relief would aid all consumers, even those in rural areas, to reap the

benefits of advanced telecommunications capability.

The Minnesota Department of Public Service (Department) is a state agency with

regulatory and enforcement responsibilities with respect to telephone, gas, and electric services?

The Department has investigated problems associated with the advanced services offerings of

US WEST, the largest incumbent LEC in Minnesota. In addition, because the state of

Minnesota is largely comprised of rural areas, the Department has expertise in analyzing the

needs of rural telecommunications service consumers. The Department offers its comments in

1 Deployment of Wireline Services Offering Advanced Telecommunications Capability,
Memorandum Opinion and Order, and Notice of Proposed Rulemaking, CC Docket No.
98-147 (reI. Aug. 7, 1998) (NPRM).

2 See,~. Minn. Stat. § 216A.07, subd. 2.



this proceeding out of concern that the FCC's proposals, without some modification, may in fact

hinder rather than encourage deployment of advanced services to consumers.

Development of competition in the advanced services marketplace is the best means of

speeding deployment of advanced services to all consumers, in all areas, both rural and urban.

The Department thus supports specific modifications to the FCC's proposals that will encourage

the development of competition in this increasingly important market. The Department urges the

FCC not to exempt any advanced services incumbent LEC affiliate from nondominant

regulation, at least not for a transition period until the various incumbent LEC corporate entities

demonstrate that they are not granting one another any competitive advantage. The

Department's experiences with U S WEST's offerings of advanced services indicate that, absent

careful oversight, U S WEST's various corporate sections will do their best to favor one another

at the expense of competitors. For example, as described below, US WEST has provided and

promoted its digital subscriber line (DSL) service in Minnesota in a manner that encourages end

user customers to sign up with its information services affiliate, USWEST.NET, rather than with

unaffiliated information service providers (lSPs). The Department thus urges the FCC not to

remove immediately the tariff requirement, through which consumers, carriers, the Department,

and other regulatory and enforcement agencies can monitor whether an incumbent LEC's

advanced services affiliate is truly separate and treating all customers fairly and equally. The

FCC should also continue to require any BOC advanced services affiliate to offer competing

ISPs nondiscriminatory access to telecommunications services utilized by the BOC information

services. In addition, the Department supports some minimum pro-competitive restraints on

2
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joint marketing among affiliates, upon which state regulators could build as necessary to

encourage and protect competition. The Department further advocates that transfers of customer

accounts and customer proprietary network information (CPNI) from an incumbent LEC to its

advanced services affiliate, as well as joint marketing, should be deemed to make that affiliate an

assign of the incumbent LEC. Moreover, the Department generally supports the FCC's

proposals to strengthen collocation and access to loop requirements for incumbent LECs, and to

examine additional unbundling requirements. Finally, the Department disagrees with the FCC's

tentative conclusion that BOCs should be allowed to carry packet-switched traffic across LATA

boundaries for the purpose of providing their subscribers with high-speed connections to nearby

network access points. However, if the FCC adopts its tentative conclusion, the Department

proposes criteria that BOCs should be required to meet in order for their requests to be granted.

The FCC should deem any requirements it enacts in this proceeding as a minimum

beyond which state agencies can impose additional requirements as necessary to advance

competition in the advanced services and information services markets in their specific states.

The most effective method of advancing competition in the advanced services market is to allow

states the flexibility to adopt additional requirements that address state-specific competitive

circumstances. State regulators must retain the freedom to impose additional safeguards

consistent with the principle of speeding deployment of advanced services through encouraging

competition and to intervene if they witness an incumbent LEC or its advanced services affiliate

acting anticompetitively.

3
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ARGUMENT

I. TO SPEED DEPLOYMENT OF ADVANCED SERVICES TO ALL AREAS,
RURAL AND URBAN, THE FCC'S RULES MUST ADVANCE COMPETITION
IN THE ADVANCED SERVICES MARKET.

The Department is committed to encouraging the deployment of advanced services to all

consumers, in all areas, both rural and urban. Development of competition in the advanced

services marketplace is the best means of speeding deployment of advanced services, as well as

deployment of information services. Competition gives incumbent carriers an incentive to

develop new and innovative services such as advanced services, and to provide those services

more quickly and efficiently and at a higher level of quality. Thus, any FCC rules relating to

advanced services should enable and encourage competition in the advanced services

marketplace.

The theory behind the 1996 Act is that competition, and the resulting benefits such as

development of new and innovative services, will be brought about through a carefully

constructed system whereby incumbent LECs are promised new freedoms as an incentive to

open up the network and provide new entrants with items necessary for competitive entry. If

incumbent LECs acquire part of this flexibility without having to fulfill their obligations to open

up the network, then the incentives for incumbent LECs to ever open up the network are greatly

reduced. Congress's carefully constructed balance will thus be destroyed.

The Department is concerned that the FCC's proposals, as currently stated, tip the

balance in favor of the incumbent LECs. The Department fears that the FCC's proposals provide

4
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incumbent LECs with a large part of what they desire without finnly enforcing the requirements

of the 1996 Act or the FCC's own rules to aid competitive entry. Advanced services are not

some small, unimportant subset of services that can be treated as an exception to the general

rules set forth by the FCC's rules on local competition. Rather, "advanced" services may soon

take on an everyday character as technology continues to develop rapidly. Advanced services

could well be a major source of the telecommunications market's growth in the future. Thus, if

gaining flexibility in providing advanced services is one of the incumbent LECs' primary goals,

then granting flexibility now without demanding the incumbent LECs fulfill their obligations

eliminates in large part their incentive to ever open the network.

II. THE MOST EFFECTIVE METHOD OF ADVANCING COMPETITION IN THE
ADVANCED SERVICES MARKET IS TO ALLOW STATES THE FLEXIBILITY
TO ADOPT ADDITIONAL REQUIREMENTS THAT ADDRESS STATE
SPECIFIC COMPETITIVE CIRCUMSTANCES.

The FCC should deem any requirements it enacts in this proceeding as a minimum

beyond which state agencies can impose additional requirements as necessary to advance

competition in the advanced services and information services markets in their specific states.

The advanced services and information services markets differ greatly in different regions of the

country. For example, as discussed below in section lILA., in Minnesota US WEST is a

monopoly provider of DSL service in its service territory. Many of the competitors to US

WEST's information service affiliate, USWEST.NET, are small, local ISPs. US WEST controls

these small ISPs' connection with its DSL service (called MegaBit Service) and thus whether

these ISPs' customers may take advantage of high-speed Internet access. State regulators are

5
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uniquely positioned to evaluate such regional differences, and to determine whether the

minimum federally-set rules are sufficient to encourage and protect competition, or whether more

action is necessary.

Thus, state regulators must retain the freedom to impose additional safeguards consistent

with the principle of speeding deployment of advanced services through encouraging

competition and to intervene if they witness an incumbent LEC or its advanced services affiliate

committing anticompetitive actions. The FCC should not prevent state regulators from adjusting

regulation of incumbent LECs' advanced services affiliates according to the needs and conditions

of the particular state. State regulators should be able to regulate an incumbent LEC's advanced

services affiliate differently than other competitive local exchange carriers (CLECs) that are

offering advanced services.3 State regulators should be able to impose additional safeguards if

conditions in that state warrant them. Furthermore, because state regulators are frequently the

primary enforcers of fair market behavior, they must have the freedom to intervene if they

observe advanced services affiliates practicing discriminatory and anticompetitive conduct.

III. ANY AFFILIATE ARRANGEMENT MUST ENSURE THAT AN INCUMBENT
LEC, ITS ADVANCED SERVICES AFFILIATE, AND ITS INFORMATION
SERVICES AFFILIATE CANNOT FAVOR ONE ANOTHER OVER
COMPETITORS.

The FCC proposes allowing an incumbent LEC to establish an advanced services affiliate

that would not be deemed an incumbent LEC if it complies with a set of structural separation and

3 See NPRM at 4J 116.
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nondiscrimination requirements.4 The FCC invites commenters to propose specific

modifications to the criteria it sets forth. The FCC particularly seeks comment as to how any

proposed modification addresses concerns that incumbent LECs could improperly discriminate

against competing providers.5 The FCC also asks whether incumbent LECs that have formed

their own information service providers (ISPs) are likely to be favored by incumbent LEC

advanced services affiliates, to the detriment of unaffiliated competing ISPs. 6

A. Experience Demonstrates That Incumbent LEe Affiliates Will Attempt To
Favor One Another, e.g., That an Advanced Services Affiliate Will Attempt
To Discriminate Against Independent ISPs.

A current example of favoritism between incumbent LEC affiliates is US WEST's

discrimination in providing advanced services where it is giving its own information service

affiliate preferential treatment over competing independent ISPs. As a result of U S WEST's

anticompetitive actions, competing ISPs have experienced significant difficulties in offering

service to customers who ordered US WEST's digital subscriber line (DSL) service. The

Department and the Minnesota Office of the Attorney General have filed a joint complaint

(Complaint) with the Minnesota Public Utilities Commission (MN PUC) against U S WEST for

4 NPRM at ~ 96.

5 NPRM at ~ 97.

6 NPRM at ~ 102.
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discriminatory provisioning of its DSL service. The Complaint is included in these comments as

Appendix A. 7

As detailed in the Complaint, U S WEST is a monopoly provider of DSL service in its

service territory. On April 3, 1998, U S WEST filed its tariff for a DSL service called "MegaBit

Service" with the :MN PUC with an effective date of April 13, 1998. MegaBit Service allows

simultaneous use of voice grade service -- i.e., plain old telephone service (POTS) -- and high-

speed data service -- i.e., DSL service -- over a single pair of copper wires. MegaBit Service

allows end user customers to transmit data at speeds between 5 times and 250 times faster than

conventional analog modems. MegaBit Service consists of two parts, MegaSubscriber and

MegaCentral. MegaSubscriber provides a connection from the end user customer's premises to

the local U S WEST central office. MegaCentral provides a connection from the central office

via US WEST's Asynchronous Transfer Mode (ATM) network to the ISP. In order for end user

customers to achieve fast access to the Internet through MegaBit Service, they would (1) have to

subscribe to US WEST's MegaSubscriber service, and (2) have to subscribe to an Internet

service provided by an ISP who has subscribed to MegaCentral. U S WEST controls all access

points in the network used for MegaBit Service and wields significant market power and

. fl 8III uence.

7 The Washington Utilities and Transportation Commission had similar concerns and imposed
conditions to ensure fair treatment of competing ISPs on U S WEST's MegaBit Service
offering. That order is included in these comments as Appendix B.

8 Appendix A at,-r,-r 7-14, attachment A at,-r 3.
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The Complaint alleges that U S WEST's deployment of MegaBit discriminates in favor

of its information services affiliate. U S WEST claimed that it had not accepted orders for

processing from any ISPs for MegaCentral until the effective date of the tariff. However,

subsequent evidence demonstrated that U S WEST had in fact accepted two orders prior to the

tariffs effective date -- from two US WEST information services affiliates, USWESTNET

Minneapolis and USWEST.NET Rochester. In contrast, when an unaffiliated ISP, Sihope

Communications, attempted to order MegaCentral before the effective tariff date, U S WEST

delayed processing the order until after the service was tariffed.9

In addition, the Complaint alleges, U S WEST provisioned its affiliate, USWEST.NET,

with facilities necessary to offer Internet access through MegaBit much sooner than it did for

independent ISPs. Independent ISPs have experienced delays and difficulties obtaining the

necessary MegaCentral Links (i.e., DS 1 and DS3 private line transport) and MegaCentral Ports

from US WEST While US WEST provided the necessary facilities for USWESTNET in

Minneapolis to provide MegaBit Service on or about May 8, 1998, unaffiliated ISP Sihope

Communications was not able to become operational until May 29, 1998. 10

The Complaint alleges that U S WEST timed its promotion for MegaBit Service so that

most end user customers who did not subscribe to Internet services from USWEST.NET could

9 Appendix A at ~~ 23-24, attachment A at ~ 5.

10 Appendix A at ~~ 22-24, attachment A at ~ 6. U S WEST estimates that installation of
MegaCentral facilities was completed for USWEST.NET on Friday, May 8, 1998, or
Monday, May 11, 1998. Appendix A at attachment A at ~ 6.

9
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not take advantage of the promotion. On or about May 8, 1998, concurrent with installing

MegaCentral at USWEST.NET, US WEST initiated a promotion for MegaBit. End user

customers who signed up received a free digital modem, USWEST.NET Internet access

installation, and reduced rate set-up and training. Until the end of May, although numerous

independent ISPs had ordered MegaCentral, US WEST had only installed MegaCentral at

USWEST.NET and possibly one independent ISP. End user customers could not receive the

promotional benefits unless they subscribed to or switched to an ISP that had already installed

MegaCentral. Thus, during May, USWEST.NET and possibly one independent ISP were the

only ISP options for customers wanting to order MegaBit. As a result, the overwhelming

majority of end user customers who participated in US WESTs promotion went to

USWEST.NET as their ISP. ll

The Complaint further alleges that US WESTs business office practices provided

USWEST.NET with a marketing advantage over competing ISPs. In direct mailings to end user

customers, U S WEST provided a toll free telephone number, 1-888-MegaUSW, to order

MegaBit Service. Customers calling this number were given two options to continue the

ordering process. Option 1 was to order MegaBit as provided in conjunction with

USWEST.NET. Option 2 enabled customers to order MegaBit as provided in conjunction with

other ISPs. The vast majority of customers responding to the 888 number, having no need to

listen further than Option 1 to order MegaBit, chose USWEST.NET as their ISP. In addition,

11 Appendix A at ~~ 17-18, 23-25, attachment A at ~ 7.
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US WEST has indicated that it may eliminate Option 2 from the 1-888-MegaUSW marketing

script, so that customers calling that toll free number to order MegaBit Service will only be able

to order MegaBit in conjunction with USWEST.NET. 12

.'
B. If the FCC Allows Incumbent LECs To Provide Advanced Services Through

Affiliates Not Subject To Incumbent LEC Regulation, Then It Should
Strengthen Its Proposed Structural and Nondiscrimination Requirements.

Development of competition in the advanced services marketplace is the best means of

speeding deployment of advanced services to all consumers, in all areas, both rural and urban.

Allowing one provider, likely the incumbent LEC, to dominate the market would limit consumer

choice and reduce the incentives for that one provider to develop new and innovative services

and to improve service quality. Thus, if the FCC is determined to allow incumbent LECs to

provide advanced services through affiliates not subject to incumbent LEC regulation, the

Department supports specific modifications to the FCC's proposals that will encourage the

development of competition in this increasingly important market and hopefully will prevent the

abuses experienced thus far in U S WEST's provision of advanced services. Also, the

Department urges that state regulators must retain the freedom to impose additional safeguards

consistent with the principle of speeding deployment of advanced services through encouraging

12 Appendix A at ~~ 27-37, attachment A at ~ 8. US WEST has indicated that it will provide a
separate toll free number for end user customers to call to subscribe to MegaBit in
conjunction with all other lSPs. However, US WEST's marketing for MegaBit will list the
original toll free number that will only connect callers with USWEST.NET. It is unclear how
or if U S WEST would market the separate toll free number with the other lSPs. lei.

11
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competition and to intervene if they witness an incumbent LEC or its advanced services affiliate

behaving anticompetitively.

First, the Department urges the FCC not to exempt any advanced services incumbent

LEC affiliate from nondominant regulation, at least not for a transition period until the various

incumbent LEC parts demonstrate that they are not granting one another any competitive

advantage. As chronicled above in section lILA., the Department's experiences with U S

WEST's offering of advanced services indicate that, absent careful oversight, U S WEST's

various corporate sections will do their best to favor one another at the expense of competitors.

Second, the FCC should continue to require any HOC advanced services affiliate to offer

competing ISPs nondiscriminatory access to telecommunications services utilized by the HOC

information services. Third, the Department supports some minimum pro-competitive restraints

on joint marketing among affiliates, which state regulators could build upon as necessary to

encourage and protect competition.

The Department urges the FCC not to excuse the advanced servIces affiliate from

nondominant regulation. The Department agrees with the view expressed by CompTe! earlier in

this proceeding that the grant of nondominant status to HOCs providing advanced services is

inappropriate because new entrants are dependent upon HOC provisioning of local loops and

other essential facilities, providing a powerful vehicle for BOCs to exercise market power in data

services. 13 The Department is concerned that allowing an advanced services affiliate to be

13 See NPRM at ~ 100 n.l98 (citing Comments of the Competitive Telecommunications
Association (CompTel), CC Docket Nos. 98-11, 98-26, and 98-32).
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regulated as nondominant, and to be excused from the tariff requirement, cripples the ability to

monitor whether an incumbent LEC's advanced services affiliate is truly separate. Tariffing

allows consumers and carriers to ensure that they are receiving fair treatment and being offered

similar terms and conditions as the incumbent LEC affiliate. Tariffing also permits the

Department and other regulatory enforcement agencies to monitor potential abuses by the

incumbent LEC affiliate, abuses which experience has shown are likely to happen. For example,

as discussed above in section lILA., V S WEST's tariff for its DSL service, which contained

specific dates when the service was to have been available equally to all ISPs, helped the

Department track how V S WEST in fact favored its own information services affiliate in

provisioning its DSL service.

If the FCC is determined to presume such affiliates nondominant, the Department

advocates, at the very least, that the FCC continue to regulate the affiliates as dominant for a

transition period until the affiliate has demonstrated that it will not abuse its new flexibility.

Regulation as dominant could sunset after, for example, three years, unless the FCC deems it

appropriate to extend dominant regulation. 14 The FCC is already considering the idea that its

proposed affiliate safeguards would sunset after a certain period of time or change in

conditions. IS The Department urges the FCC to modify that concept by taking one step back and

14 Cf. 47 V.S.C. § 272(f)(1) (providing that the provisions of section 272 shall cease to apply
with respect to the a BOC's interLATA telecommunications services three years after the
date the BOC is authorized to provide interLATA services under section 271 (d), but
authorizing the FCC to extend such three-year period by rule or order); NPRM at,-r 99.

15 NPRM at,-r 99.
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maintaining the safeguard of dominant regulation at least for a transition period during which the

FCC can determine whether such protection is truly unnecessary.

Second, the Department urges the FCC to continue to require any BOC advanced services

affiliate to offer competing ISPs nondiscriminatory access to telecommunications services

utilized by the BOC information services. As discussed in detail above in section IILA., US

WEST is already attempting to shirk this obligation when offering DSL services on an integrated

basis. U S WEST has given its information services affiliate priority in the installation of and

access to its MegaBit Service, resulting in delayed service and loss of business for competing

ISPs. The Department fears that US WEST's current anticompetitive actions may intensify if

US WEST is allowed to offer advanced services through an affiliate subject to less regulation.

Third, the Department proposes that the FCC specify some limitations on joint marketing

between the incumbent LEC advanced services affiliate, the incumbent LEC, and the incumbent

LEC's information services affiliate. Without reasonable constraints to ensure competitive

neutrality, an incumbent LEC or its advanced services affiliate can greatly advantage that

incumbent LEC's information services affiliate, to the detriment of competing ISPs, through

discriminatory joint marketing. For example, as discussed above in section IILA., US WEST

promoted a toll free telephone number, 1-888-MegaUSW, to order MegaBit Service. Customers

calling this number were given two options to continue the ordering process. Option 1 was to

order MegaBit as provided in conjunction with USWEST.NET. Option 2 enabled customers to

order MegaBit as provided in conjunction with other ISPs. The vast majority of customers

14
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responding to the 888 number, having no need to listen further than Option 1 to order MegaBit,

chose USWEST.NET as their ISp. 16

The FCC should, at the very least, prevent incumbent LECs from leveraging their local

monopoly status to advantage their affiliates through joint marketing by enacting equal access

standards similar to those required for BOC in-region, interLATA services affiliates. 47 U.S.C.

§ 251 (g) requires each LEC, to the extent that it provides wireline services, to provide exchange

access, information access, and exchange services for such access to interexchange carriers and

ISPs in accordance with the same equal access and nondiscriminatory interconnection

restrictions and obligations that applied before the passage of the 1996 Act. In the context of

joint marketing by a BOC's in-region, interLATA services affiliate governed under 47 U.S.C.

§ 272(g)(l),17 the FCC has held that, although a BOC may market its affiliate's services, the

BOC must still advise new customers of their other options for interLATA services. IS The FCC

could similarly require that, although an incumbent LEC's advanced services affiliate may

market the information services of another of the incumbent LEC' s affiliates, the advanced

services affiliate must still advise new customers of its other options for information services.

16 See supra section lILA.; Appendix A at ~~ 27-29, attachment A at ~ 8.

17 That statutory provision prohibits a BOC affiliate from marketing or selling telephone
exchange services provided by the BOC unless the BOC permits other entities offering the
same or similar service to market and sell its telephone exchange services.

18 Implementation of the Non-Accounting Safeguards of Sections 271 and 272 of the
Communications Act of 1934, as amended, First Report and Order and Further Notice of
Proposed Rulemaking, 11 FCC Rcd 21905, 22046-47 (1996).
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This standard would at least prevent US WEST's latest discriminatory planned marketing

strategy to eliminate Option 2 from the inbound marketing script to order U S WEST's DSL

service, so that as a result, customers calling will be able to order MegaBit only in conjunction

with its information services affiliate, USWEST.NET. 19 Under this strategy, U S WEST would

market its advanced services in conjunction with USWEST.NET, without advising inbound

callers of their other options for ISPs.

Whether or not the FCC adopts restrictions on joint marketing to protect competition,

states should have the flexibility to address specific anticompetitive joint marketing behavior in

their regions. States are in the best position to evaluate how a particular incumbent LEC joint

marketing strategy will affect competitive entry in their specific regions.

C. Transfers Of Customer Accounts And CPNI From An Incumbent LEC To
Its Advanced Services Affiliate, As Well As Joint Marketing, Should Make
The Advanced Services Affiliate An Assign Of The Incumbent LEC.

In general, the FCC should be highly suspicious of any transfers from an incumbent LEC

to its advanced services affiliate, given the great incentive for an affiliate to favor the incumbent

LEC's interests. In particular, transfers of customer accounts and CPNI, as well as joint

marketing, should make an incumbent LEC's advanced services affiliate an assign?O Customer

19 See infra section lILA.; Appendix A at ~~ 36-37, attachment A at ~ 8. US WEST has
indicated that it will provide a separate toll free number for end user customers to call to
subscribe to MegaBit in conjunction with all other ISPs. However, U S WEST's marketing
for MegaBit will list the original toll free number that will only connect callers with
USWEST.NET. It is unclear how or if U S WEST would market the separate toll free
number with the other ISPs. Id.

20 See NPRM at ~ 113.
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accounts and local service CPNI are assets that the incumbent LEC acquired as an incumbent

monopoly. No CLEC was able to acquire these assets during the incumbent LEC's monopoly

regime. Similarly, when joint marketing, the incumbent LEC uses assets acquired from its

incumbent monopoly status on behalf of its advanced services affiliate. Transfers of assets

acquired solely due to incumbent monopoly status should equate to a transfer of incumbent LEC

status as well. To hold otherwise would be contrary to one of the central principles of the 1996

Act -- to ensure, to the maximum extent possible, that, as markets are opened to competition,

carriers will win or retain customers on the basis of their service quality and prices, not on the

basis of a competitive advantage conferred solely due to their incumbent monopoly status.

IV. THE FCC SHOULD ESTABLISH ADDITIONAL MINIMUM COLLOCATION
AND LOOP REQUIREMENTS THAT STATES CAN SUPPLEMENT.

The FCC should establish additional requirements for collocation and access to local

loops that will remove barriers to entry and speed deployment of advanced services. As

discussed above, the 1996 Act envisioned that competition, and the resulting benefits such as

development of new and innovative services, would be brought about through a carefully

constructed balance whereby incumbent LECs receive new freedoms in return for opening up the

network and providing new entrants with items necessary for competitive entry. Thus, any

additional new flexibility that incumbent LECs acquire, such as the FCC's instant proposal to

allow separate incumbent LEC advanced services affiliates, must be offset by additional new

incumbent LEC obligations to open up the network in order to maintain the delicate

Congressionally mandated balance.
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The Department agrees with the FCC's tentative conclusion that any standards the FCC

adopts should serve as minimum requirements, and that states should continue to have flexibility

to adopt additional requirements that respond to issues specific to that state or region?l State

regulatory and enforcement agencies are in the best position to gather information concerning the

unique competitive environment in their particular states and to evaluate what supplementary

actions may be necessary to advance competition. Thus, state agencies need the freedom to

address state and region-specific concerns that may arise, as well as the authority to take

necessary action to prevent anticompetitive behavior.

The FCC also specifically asks for comment on cageless collocation arrangements, such

as that offered by US WEST.22 The Department has examined US WEST's cageless

collocation proposal. As an initial matter, the Department strongly prefers that US WEST

maintain the existing combinations of its network instead of using cageless collocation to provide

combinations of unbundled network elements (UNEs) to CLEes. If cageless collocation is to be

used, the Department has concerns regarding security, efficient use of space, and service quality.

US WEST's proposal requires all CLECs to use one "SPOT frame" to gain access to UNEs.

CLECs can either combine UNEs at the SPOT frame or connect to their individual collocation

spaces and combine the UNEs there. Giving all CLECs access to one another's equipment at the

SPOT frame may result in security problems. Due to security or other concerns, CLECs may

21 NPRM at ~~ 124, 155.

22 NPRM at ~~ 137-41.
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well want to maintain their individual collocation spaces. Thus, the insertion of the SPOT frame

into the collocation process may actually result in less available space for collocation. Moreover,

the additional time required to construct and install the SPOT frame may increase the overall

collocation construction and installation time for CLECs, thus impairing CLEC customers'

quality of service. If the FCC requires that incumbent LECs provide alternative collocation

arrangements, such as cageless collocation, the Department urges the FCC to incorporate

measures to alleviate these concerns.

V. THE FCC SHOULD REQUIRE A MINIMUM LEVEL OF UNBUNDLING OF
NETWORK ELEMENTS, WHILE LEAVING STATES THE AUTHORITY TO
ORDER FURTHER UNBUNDLING BASED ON THE NEEDS OF NEW
ENTRANTS IN THE PARTICULAR STATE.

The Department supports unbundling of network elements used by incumbent LECs in

the provision of advanced services to the extent such network elements are actually requested by

new entrants. Thus, the FCC should require a minimum level of unbundling of network elements

that the majority of new entrants nationwide need to enter the market effectively. Incumbent

LECs should be subject to the same standards of unbundling as the FCC required in its Local

Competition Order, to the extent the network elements are the same, plus any additional

requirements that the FCC deems necessary to encourage competitive entry and speed the

deployment of advanced services?3 The FCC should also continue to allow state regulators to

order further unbundling, consistent with the FCC's standards, based on the needs of new

entrants in the particular state.24 This approach will minimize unnecessary unbundling where no

23 See Implementation of the Local Competition Provisions in the Telecommunications Act of
1996, First Report and Order, 11 FCC Rcd 15990, 15640-44 (Local Competition Order).

24 See id.; 47 C.F.R. § 51.317.
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new entrant actually desires a network element, while ensuring that new entrants will obtain

necessary network elements.

VI. THE FCC SHOULD NOT ALLOW BOCS TO CARRY PACKET-SWITCHED
TRAFFIC ACROSS CURRENT LATA BOUNDARIES. IF THE FCC DOES ,"
ALLOW THIS, IT SHOULD REQUIRE THE REQUESTING BOC TO
DEMONSTRATE ITS COMMITMENT TO SPECIFIC ROLLOUTS OF
SERVICE IN RURAL AREAS.

The FCC in its NPRM seeks comment on the criteria that it should use to evaluate LATA

boundary modification requests that would allow BOCs to carry packet-switched traffic across

current LATA boundaries for the purpose of providing high-speed connections to nearby

network access points. The FCC tentatively concludes that some modification of LATA

boundaries may be necessary to provide subscribers in rural areas with the same type of access to

the Internet as other subscribers throughout the nation?5

The Department disagrees with the FCC's tentative conclusion. The Department opposes

granting a BOC the authority to cross LATA boundaries before it meets the requirements set

forth in section 271 of the Communications Act of 1934 for BOC entry into in-region,

interLATA services. The BOCs have not demonstrated that such modification of LATA

boundaries will improve rural access to the Internet or rural high-speed access to the Internet.

For example, the illustrations in US WEST's earlier Petition for Relief in this proceeding

demonstrate that U S WEST and other providers have placed their backbone networks for

25 NPRM at ~~ 193-94.
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advanced services in population centers rather than rural areas?6 Thus, there is no historical

evidence that the BOCs would find it profitable to place advanced services facilities in rural areas

or have any plans to do so. In fact, the FCC should consider the possibility that the BOCs' major

interest is rather to offer their in-region customers access to a national backbone network in order

to improve their ability to compete with other companies in providing advanced services in

major population centers.

If the FCC adopts its tentative conclusion, the Department urges the FCC to deny such

requests unless the BOC demonstrates its commitment to specific rollouts of service in the rural

areas that are the basis of its requests for modifications of LATA boundaries. If a BOC requests

a modification of LATA boundaries on the basis that such modification will allow the BOC to

better serve rural areas, then the FCC should require a BOC to identify the specific rural areas

that will benefit from such modification. The FCC should then require the BOC to commit to

install advanced services facilities in those specific rural areas. Such a commitment should

include, but not be limited to, a binding timetable for construction and operation of those

advanced services facilities. The FCC should further require the BOC to explain how its plans

would provide advanced services to that rural area at lower cost than is currently available, and

commit to following through on the projected lower cost. If the BOC fails to meet its

commitments, then its authority to cross LATA boundaries should be revoked.

26 See Petition of U S WEST Communications, Inc., for Relief from Barriers to Deployment of
Advanced Telecommunications Services, CC Docket No. 98-26 (filed Feb. 25, 1998);
Comments of Minnesota Department of Public Service in the Matter of Petition of U S
WEST Communications, Inc., for Relief from Barriers to Deployment of Advanced
Telecommunications Services, CC Docket No. 98-26, at 8-10 (filed Apr. 6, 1998).
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CONCLUSION

Development of competition in the advanced services marketplace is the best means of

speeding deployment of advanced services and of information services to all consumers, in all

areas, both rural and urban. The Department thus supports specific modifications to the FCC's

proposals that will encourage the development of competition in this increasingly important

market. The Department urges the FCC not to exempt any advanced services incumbent LEC

affiliate from nondominant regulation, at least not for a transition period until the various

incumbent LEC corporate entities demonstrate that they are not granting one another any

competitive advantage. The Department's experiences with US WEST's offering of advanced

services indicate that, absent careful oversight, US WEST's various corporate sections will do

their best to favor one another at the expense of competitors. The FCC should also continue to

require any SOC advanced services affiliate to offer competing ISPs nondiscriminatory access to

telecommunications services utilized by the SOC information services. In addition, the FCC

should adopt some minimum pro-competitive restraints on joint marketing among affiliates,

which state regulators could supplement as necessary to encourage and protect competition.

Furthermore, transfers of customer accounts and CPNI from an incumbent LEC to its advanced

services affiliate, as well as joint marketing, should be deemed to make that affiliate an assign of

the incumbent LEe. Moreover, the Department generally supports the FCC's proposals to

strengthen collocation and access to loop requirements for incumbent LECs, and to examine

additional unbundling requirements. Finally, the FCC should not allow sacs to carry packet-

switched traffic across LATA boundaries; however, if the FCC does allow this, a SOC should be
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required to demonstrate its commitment to specific rollouts of service in the rural areas that are

the basis of its request for modification of LATA boundaries in order for its request to be

granted. In all these matters, the FCC should deem any requirements it enacts as a minimum

beyond which state agencies can impose .. additional requirements as necessary to advance

competition in the advanced services and information services markets in their specific states.

Dated: September 25, 1998

ATTORNEY FOR THE MINNESOTA
DEPARTMENT OF PUBLIC SERVICE

AG:150106 vi
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September 10, 1998
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121 East 7th Place, Suite 350
St. Paul, Minnesota 55101

PUBLIC COpy

Re: Complaint of the Department of Public Service and the
Office of the Attorney General
Docket No. P421/EM-98-471

Dear NIr. Haar:

Enclosed please find copies of the complaint of the Department of
Public Service and the Office G: the Attorney General regarding the roll
out of US WEST's NIegaBit Services. A faxed copy of Mr. Mike Davis'
affidavit is included with this letter. An original copy will be
forwarded shortlv.

.I

Please contact me at 296-1483 if you have any questions regarding this
complaint.

Sincerely,

ELLEN GAVIN
ASSISTA;\I'T A TTOR1\IEY GENERAL

.EG/fu
Enclosure
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STATE OF MINNESOTA

BEFORE THE PUBLIC UTILITIES COMMISSION

Edward Garvev
Joel Jacobs .
Marshall Johnson
LeRoy Koppendrayer
Gregory Scott .

In the Matter of an Investigation into
U S WEST Communications, Inc.' s
Provision of MegaBit Services

I. INTRODUCTION

Chair
Commissioner
Commissioner
Commissioner
Commissioner

COMPLAINT OF THE DEPARTMENT
OF PUBLIC SERVICE Al~D THE

OFFICE OF ATTORNEY GENER.:\L

Docket No. P421/EM-98-471

1. The Department of Public Service (Department) and the Office of Attorney

General (OAG) bring this complaint against U S WEST Communications, Inc. (U S WEST) for

offering its tariffed MegaBit services in a discriminatory manner in violation of Minn. Stat.

§ 237.09 and other sections of Minn. Stat. ch.237, and in violation of state and federal

requirements to offer services at a wholesale rate to resellers found at 47 U.S.c. 251 and Minn.

Stat. § 121(5). The Department and the OAG request that the Commission provide relief by

requiring U S \VEST to take specific actions to ensure that independent internet service providers

(ISPs) are treated in the same manner as its affiliate internet service provider U S \VEST.NET.

The Department and the OAG further request that the Commission require US WEST to offer

MegaBit services for resale.

2. The Department is represented in this Complaint by Ellen Gavin, Office of the

Attorney General, 1200 NCL Tower, 445 Minnesota Street, St. Paul, NIN 55101. The OAG is

represented by Scott Wilensky, Office of the Attorney General-RUD, 1200 NCL Tower, 445

Minnesota Street, S1. Paul, MN 55101. The respondent is represented by Kevin Saville, US

WEST Communications Inc., Suite 390,200 South 5th Street, Minneapolis, ~fN 55402.



II. JURISDICTION.

3. The Commission has jurisdiction over the Complaint and authority to grant the

relief requested herein under Minn. Stat. §§ 216A. 237.09, 237.121. 237.06. and 237.081.

III. U S WEST IS A MONOPOLY PROVIDER OF MEGABIT SERVICE IN ITS
SERVICE TERRITORY.

4. Under Minn. Stat. § 216A.07, the Department is charged with investigating and

enforcing, among other things. Chapter 237 and Commission Orders made pursuant to that

chapter. The Department's investigation into US \VESTs provision of MegaBit services has

found that U S WeST is engaging in discriminatory behavior that is harming ratepayers.

5. Under Minn. Stat. § 8.33, the Attorney General represents residential and small

business interests in public utility matters before the Commission. In this complaint. the

Attorney General alleges that U S WEST is engaging in discriminatory behavior that is harming

residential and small business consumers.

6. U S WEST is an Incumbent Local Exchange Company (ILEC) in the State of

Minnesota. As an ILEC, U S WEST is the dominant provider in the provision of local exchange

facilities in approximately 162 exchanges in the State, representing approximately 2.2 million

access lines. In the Twin Cities Metropolitan Area (Metro), US WEST has approximately 50

exchanges and 1.4 million access lines.

7. On April 13, 1998, US \VEST introduced MegaBit Service in Minnesota

(effective date of MegaBit Tariff Filing). On April 22, 1998, US WEST submitted revisions to

the MegaBit Service by reducing non-recurring charges for the service. U S WEST submitted

the MegaBit filing on April 3, 1998 under Minn. Stat. §§ 237.60, subd. 2(f) and 237.63, subd.

4(b).

8. MegaBit Service is a much anticipated service that allows simultaneous use of

voice grade service--i.e., plain old telephone service (POTS), and high speed data service--i.e.,

Digital Subscriber Line (DSL) service over a single pair of copper wires. MegaBit Service

allows end-use customers to transmit data at speeds between 5 times and 250 times faster than
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conventional analog modems. The most anticipated use of MegaBit Service is to access the

Internet through ISPs that support MegaBit Service.

9. The MegaBit Service involves two categories of services--MegaSubscriber

service and MegaCentral service. The MegaSubscriber service is the "retail" service provided by

US WEST directly to US WEST telephone subscribers (or end-users). There are six

MegaSubscriber services which vary in speed from 256 kbps (bi-directional) to 7 Mbps

receive/l Mbps send. The month-to-month rates for the six different MegaSubscriber services

range from $40.00 per month for the lowest speed (256 kbps) service. to $875.00 per month for

the highest speed (7 Mbps receivell Mbps send) service. The installation charge for

MegaSubscriber service is $110.00. In addition, subscribers must purchase a $295.00 modem

from U S WEST. The total setup charge for MegaSubscriber Service is $405.00.

10. The MegaCentral Service is a "hub" service provided by U S WEST to small

businesses. corporations, or Internet Service Provider (ISPs) who wish to aggregate data

transmissions from multiple MegaSubscribers. With MegaCentral Service, for example, ISPs

can aggregate Internet traffic at a central office for its Internet customers who subscribe to the

MegaSubscriber Service. The MegaCentral Service is available at two different speeds: 1.5

MegaBits per second (Nlbps); and 3 Mbps-45Mbps at 3 l\lbps increments.

11. In order to establish MegaCentrai Service. the MegaCentral customer must

purchase a MegaCentral Link to interconnect their facilities with U S WEST facilities. The

MegaCentral Link is a type of Private-Line Transport. If a US WEST-provided Private-Line

Transport of 1.544 N1bps (DS 1) or 45 Mbps (DS3) is used, it must be ordered and billed

separately. MegaBit Tariff, Section 8, p. 9.

12. MegaCentral customers must also pay a non-recurring charge and a monthly rate

for each Central Office Connecting Channel (COCC). A COCC provides the ongoing

interconnection from a MegaCentral Access Link to a MegaCentral Port. The non-recurring

cacc charge is $20.00. The recurring cacc month-to month charge is $5.00 per cacc for
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1.5 Mbps speeds and $10.00 per cacc for 3 to 45 Mbps speeds. MegaBit Tariff, Section 8,

p.13.

13. MegaCentral customers must also pay a non-recurring charge and a recurring

charge for each MegaCentral Port. The MegaCentral Port is a port on the Asynchronous

Transfer Mode (ATM) switching system. The non-recurring MegaCentraI Port charge is

$500.00. The recurring MegaCentral month-to month charge is $910.00 per port for 1.5 Mbps

speeds, and $1,456.00 per port for 3 to 45 Mbps speeds. MegaBit Tariff, Section 8, p. 13.

14. As described by U S WEST in its MegaBit filing:

[t]hese rnro categories correspond to the 'hub' and 'spoke' nature of the service
architecture. The MegaCentraI location is the hub (or host), and each
MegaSubscriber is a spoke. One MegaCentraI location will serve multiple
MegaSubscribers. Each of the spoke connections must be associated with a host.

US WEST April 3, 1998 MegaBit Filing, Exh. A, p. 1. Through this hub and spoke architecture,

U S WEST controls all access points in the network and wields significant market power and

influence.

IV. MEGABIT SERVICE IS EXCLUSIVELY AN INTRASTATE TELE
COMMUNICATIONS SERVICE.

15. The Commission's recently adopted local competition rules defme teIe-

communications service as follows:

"Telecommunications Service" means the offering of telecommunications under
the commission's jurisdiction for a fee directly to the public. or to such classes of
users as to be effectively available directly to the public, regardless of the
facilities used.

Minn. R. 7812.0 100, subp. 47. The Commission's rules define "telecommunications" as follows:

"Telecommunications" means any transmission, between or among points as
specified by the user, or information of the user's choosing, without change in the
form or content of the information as sent and received.

Minn. R. 7812.0 100, subp. 45. Thus, MegaBit services are appropriately classified and regulated

as a telecommunications service under Minnesota law. US WEST offers the service for a fee
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directly to the public. In providing the MegaBit Service, U S WEST transmits information of the

customer's choosing, between and among points specified by the MegaSubscriber customer,

without change in the fonn or content of the information. The fact that the MegaBit Service is a

high speed data service does not change the fact that it is a regulated telecommunications service.

16. All MegaSubscriber service is an intrastate service. MegaSubscriber customers

have their local loops modified to carry high speed data to an internet access provider who must

have a MegaCentral port in the same LATA as the MegaSubscriber customer because U S WEST

cannot transport traffic across LATA boundaries. While almost all of these calls are local. some

may involve intraLATAlintrastate toll calls. Calls to Internet Service Providers are completed by

connecting with the ISP as no interstate access charges apply to ISPs since USWC does not

provide any switching or local transport which routes the call beyond the dial-up number

reached. Thus, MegaBit service does not have an interstate component.

V. U S WEST'S DEPLOYMENT OF MEGABIT DISCRIMINATES IN FAVOR OF
ITS AFFILIATE.

17. On or about May 8, 1998, US WEST began a MegaBit promotion in Minnesota

providing customers who signed up with a free digital modem, U S WEST.NET internet access

installation, and reduced rate set-up and training. 1

18. At the time U S WEST offered this promotion, the only ISP whose MegaCentral

was due to be installed was U SWEST.NET. Until an ISP's MegaCentral was in place, US

WEST did not permit its customers to take advantage of the promotion.

19. Under Minnesota law, US WEST.NET is prohibited from engaging m

discriminatory behavior in favor of its affiliated entities. Specifically, Minn. Stat. § 237.09,

subd. 2 states:

IUS WEST did not file this promotion with the Commission in violation of Minn. Stat.
§ 237.626. This statutory violation by US WEST is the subject of a separate Department
complaint. See Docket No. P421/C-98-997.
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20. The Commission has authority under Minnesota law to prohibit U S \VEST from

giving preferential treatment to itself or its affiliate in the provision of services.

21. Minnesota Statutes, section 237.121(2) prohibits U S \VEST from:

intentionally impair[ing] the speed. quality, or efficiency of services. products. or
facilities offered to a consumer under a tariff, contract, or price list; ....

22. US WEST knew, or should have known. that there was not sufficient capacity

and facilities in place to assure that ISPs would be able to begin offering Internet access through

US WEST's MegaBit Service. At an August 5,1998 public meeting of the Commission, several

ISP's complained of difficulties in obtaining and establishing fully operational MegaCentral

connections with U S WEST. Specifically, these customers stated that they have experienced

delays and difficulties in obtaining MegaCentral Links (i.e., OS I and OS3 private line transport)

and MegaCentral Ports from U S WEST. U S WEST knew how many ISP customers it had in

Minnesota and that it would need to provide them with DS 1 and DS3 lines to utilize

MegaCentral service. Yet, it chose not to keep the necessary lines in inventory to serve its ISP

customers.

U S WEST.NET is an affiliate retail department that sells Internet access services

to consumers. It has received more prompt installation of a MegaCentral and DS3 facilities than

did competitive retail ISPs. At the same' meeting, U S WEST acknowledged that U S

WEST.NET, US \VEST's non-regulated ISP, had the first operational MegaCentral in the state

of Minnesota, and that it was also the first to obtain a DS3 circuit connection.

24. Other ISPs claim to have made timely applications for MegaCentral service but

did not become operational until after U S WEST.NET. US \VEST delayed the provisioning of
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the facilities and equipment necessary for MegaCentral service for ISPs before and during the

promotion. Some ISP customers had to wait throughout the promotion period to obtain 05-1

and OS-3 lines. This delav in service meant that manv ISPs were unable to take advantaee of. . -
U S \VEST's promotion, since U S WEST would not permit a MegaSubscriber customer to

obtain the benefits of the promotion if the customer's ISP's MegaCentral was pending. See

Attachment A, Exhibits 3 and 7.

25. The overwhelming majority of customers who participated In US WEST's

promotion went to U S WESTNET as their internet service provider. See Attachment A.

Exhibits 12 and 13.

26. U S WEST has no written agreement with U S WEST.NET that sets forth the

time-frames in which these services will be delivered. Because OS3 service is typically

individually contracted, there is a greater potential for U S WEST to favor its own affiliate on

installation issues.

VI. U S WEST'S BUSINESS OFFICE PRACTICES FURTHER THE
PREFERENTIAL TREATMENT OF ITS AFFILIATES.

27. US WEST's business office ordering process is biased in favor of US WEST's

own Internet service provided under the U S WESTNET name.

28. For example, US WEST has established a toll-free 1-888 number for potential

MegaSubscribers to call to order service (1-888-MEGA-USVv). The voice response unit (VRU)

that answers the call provides customers with several options to choose from with their touch

tone phone. The message states:

Thank you for calling about MegaBit Services from US WEST. For MegaBit
Services with US WESTNET, press. I. For MegaBit Services with any other
Internet Service Access Provider, Press 2 ....

This type of recording gives an unfair advantage to US WEST.NET service over competitive

ISPs, because the customer is calling U S WEST for MegaBit service, not U S WESTs Internet

Service. The prompt directs them to press I and the reference to U S WESTNET does not

distinguish U S WESTNET from U S WEST in any meaningful manner that would be likely to
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prevent customers from pressing Option # I as they are attempting to call U S \VEST. Further.

because the option to choose MegaBit Service with U S \VEST.NET is the first option in the

queue. customers who want US WESTs MegaBit Service have no need to listen further.

29. This is further evidenced by the results of the initial promotion of MegaBit

Service referenced in Paragraph 25 and the number of callers who chose to press 1 compared to

the number of callers who pressed 2. See Attachment A, Exhibit 10.

30. US WEST's web site markets MegaBit Service by promoting the 1-888-rvIEGA-

USW telephone number. U S WEST markets the availability of U S \VEST.NET on its MegaBit

web site. The US WEST regulated company's web site is simply another point of access for

customers to order U S WEST's regulated products and services and thus like its business office

should be competitively neutral.

31. On January 12, 1996, the Commission issued its ORDER ESTABLISHING US

WEST BUSINESS PRA.CTICES FOR INTRALATA PRESUBSCRlPTION, Docket No.

P 999/CI-87-697. In that Order, the Commission established conditions on U S WEST related to

its marketing of intraLATA long distance service.

32. As part of its investigation into U S WEST's business practices related to

marketing intraLATA service, the Commission concluded that U S WEST had an unfair

advantage over its competitor in signing up new customers who call to establish telephone

service with U S \VEST. In its Order, the Commission stated:

The Commission agrees with commenting parties that U S WEST must
not use its position as the dominant carrier to achieve a superior competitive status
in the opening intraLATA toll market. When a customer contacts U S WEST
seeking new service, or for any other reason that relates to U S WEST's position
as the customer's local service provider. US WEST's customer service
representatives should not influence the customer's choice of intraLATA toll
carrier or persuade the customer to subscribe to U S WEST.

January 12, 1996 Order, Docket No. P-999/CI-87-697, p. 6.

33. As a result of the Commission's investigation and analysis, the Commission

ordered U S WEST to do the following:
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\Vhen U S WEST's customers contact the Company for new servIce.
transfers of service, or stand-alone PIC changes, the Company's service
representatives must respond in a competitively neutral fashion. 'When the
customer contact relates to U S WEST's role as the customer's local service
provider, the service representatives must not use the contact to influence the
customer's choice of intraLATA toll provider. U S WEST will be required to
submit for Commission or Staff approval a proposed script which its customer
service representatives will follow when contacted by a customer seeking new
service, transfers of service, or stand-alone PIC changes. The script should cover
the Company's proposed method of informing the customer regarding intraLATA
toll carrier choice. The script must not contain language which seeks to leverage
U S WEST's dominant local carrier position into competitive advantage in the
intraLATA toll arena.

Id., p. 15, Ordering Paragraph 4.

34. Like the intraLATA toll market, U S WEST is in a similar dominant monopoly

position in the provision of its MegaBit Service. In the toll market, U S WEST is the dominant

monopoly provider of 1+ equal access. As a result, many long distance customers contact U S

WEST to choose a Primary Interexchange Carrier (long distance company). US WEST controls

the actual PIC change process from beginning to end. Only US WEST can process PIC

requests.

31. Like the toll market, many MegaSubscriber customers contact U S WEST to

subscribe to MegaSubscriber Service and choose a MegaCentral Destination Channel. Because

U S WEST has promoted a special number, I-888-tvIEGA-USW to order MegaSubscriber

service, this is nonnally the customer' s first point of contact to order this regulated service. Only

US WEST provides MegaSubscriber Service. As with the toll market, only US WEST can

route customers to a MegaCentral customer, similar to routing subscribers to different long

distance providers through the PIC change process. U S WEST controls the selection of a

MegaCentral destination by MegaSubscribers~ Only US WEST can process MegaSubscriber

change request orders. The MegaSubscriber change charge is $45.00. Thus, every time a

MegaSubscriber customer chooses a different ISP (i.e., a different Destination Channel), US

WEST will charge the customer $45.00. In contrast, the tariffed PIC change charge is $5.00.

9



35. The 1-888-MEGA-USW number is the number US \VEST, the regulated entity,

has directed customers to call to order MegaSubscriber Service. Thus, this number serves as the

US \VEST business office and should comply with the Commission's business office practices

for competitive neutrality. The voice recording improperly directs customers to US WEST's

non-regulated Internet Service through US WEST.NET when customers call to purchase a

regulated service.

36. US WEST has indicated that it will create two toll-free numbers, one for US

WESTNET and another number for all other ISP's. A two-number system is discriminatory as

it takes US WEST's business office and makes it the same location where US WESTNET is

marketed. The business office should provide competitively neutral access to U S WEST's

MegaBit Service. This could, for example, be accomplished by asking for the following

information:

a. if you currently have an Internet Service provider, press 1;

b. if you do not have an Internet Service provider, press 2;

c. customers pressing #1 will be informed of whether their current ISP has a
MegaCentral;

d. if the current ISP does not have a MegaCentral or the customer presses #2.
the customer shall be informed of ISPs with MegaCentrals in a manner
consistent with intraLATA toll restrictions.

37. The adoption of a two-number marketing scheme would create further blurring of

business office practices in marketing U S WEST's regulated MegaBit service and U S WESTs

unregulated affiliate, US \VESTNET. The 1-800-MEGA-USW number is now known to

consumers wishing to order MegaBit service~ Thus, the Commission should assure that the

. 1-888 MEGA-USW number provides a competitively neutral response to customers regarding

selection of Internet service providers.

10
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VII. SERVICE QUALITY STANDARDS AND CUSTOMER REMEDIES REQUIRED.

38. Under Minnesota law, US WEST is required to provide adequate service at fair

and reasonable rates. Specifically. Minn. Stat. § 237.06 states, in pertinent part:

Reasonable rates and service. It. shall be the duty of every telephone
company to furnish reasonably· adequate service and facilities for the
accommodation of the public, and its rates, tolls, and charges shall be fair and
reasonable for the intrastate use thereof. All unreasonable rates. tolls. and charges
are hereby declared to be unlawful.

39. As stated above, MegaBit Service is a regulated telecommunications service being

offered by U S \VEST under the Advanced Communications Services Price List filed with the

Commission. With respect to installation standards, the tenns contained in the Price List state, in

pertinent part:

The furnishing of MegaBit Services requires certain physical arrangements of
facilities of the Company and is subject to the availability of such facilities, as set
forth in Section 2.1.2. (MegaBit Tariff, Section 8.2.B, p. 6).

40. Section 2.1.2 of U S WEST's Price List relates to general limitations of

installation and restoration of Advanced Communications services. This Section cross-

references the Access Service Tariff, Section 13, concerning the Telecommunications Service

Priority (TSP) system. The TSP system refers to restoration of existing services but not

installation of new services. Thus, the MegaBit Service Price List does not provide any

specificity regarding standards related to the timeliness of installing MegaSubscriber or

MegaCentral Service.

41. In fact, no provision in Section 1. of the Advanced Communications Services Price

List (General Regulations) or Section 8 of the Advanced Communications Services Price List

(MegaBit services) service standards relate to the timeliness of installing MegaSubscriber or

MegaCentral Service. In addition, there are no tenns in the MegaBit Service Price List related to

customer specific remedies for the Company's failure to install MegaBit services in a timely

manner.

42. The fact that the MegaBit Price List does not contain specific service standards or

customer remedies can lead to favoring of U S WEST's non-regulated Internet Service by
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assuring that it receives preferential treatment in the ordering and provisioning process. There is

no mechanism to assure that an ISP who places a timely order will receive service as promptly as

U S WEST's affiliate.

43. The monopoly telephone company's ATM network is the transport vehicle for all

high-speed service in US WEST territory. As such, capacity on that backbone is essential t~

assure that the "last mile" speeds offered can be achieved.

44. Monitoring and reporting of capacity needs and potential constraints, whether

they be on the port (switch side) or in the shared transport vehicle, is vital to all MegaCentral

customers. US WEST has not provided its ISP customers with information they need about the

capacity in U S WEST's central offices to plan their marketing of MegaSubscriber service. ISPs

need to know how many circuits, ports and DSLA.t\1s are available in each central office so they

can market effectively.

VIII. INTERNET SLAi'\'IMING.

45. ISPs have also complained that some MegaSubscriber customers have been

"slammed" by U S WEST to U S WEST.NET service, in spite of the customers choosing another

ISP and even when the ISP has placed the order for the customer. See Attachment B. Slamming

is typically referred to as the unauthorized switching of a person's long distance service from one

long distance provider to another provider. In this context, slamming occurs by the unauthorized

switching of a MegaSubscriber's designated MegaCentrai provider. In other words, the

customer's Internet Service Provider is switched without the customer's authorization.

46. US WEST has not disputed that certain unauthorized changes have occurred.

IX. RESALE.

47. US WEST refuses to provide MegaBit services at a wholesale price for resellers.

48. The Telecommunications Act of 1996 requires US WEST "to offer for resale at

wholesale rates any telecommunications service that the carrier provides at retail to subscribers

who are not telecommunications carriers." 47 USC 25 1(c)(4). State law also requires U S

WEST to resell its services. Minn. Stat. § 237.121(5).

12



x. REQUEST FOR RELIEF.

Based on the foregoing allegations, the Department of Public Service and the Office of

Attorney General seek the following relief:

1. Business Office Practices.

a. U S WEST shall utilize a competitively neutral message in advertising and

promoting DSL Service as described herein. If the Commission believes U S \VEST can

comply with this directive by establishing two toll-free numbers, the current toll-free number,

1-888-MEGA-USW, should be assigned to independent Internet Service providers, not

U S \VEST.NET.

b. U S WEST shall not engage In cross-selling its Internet Service to

MegaSubscribers who are (1) already signed up with a DSL-compatible ISP, and/or

(2) MegaSubscribers who move from one location to another.

2. Discrimination.

The Commission should either determine that U S WEST unlawfully favored its affiliate

or alternatively order further investigation of the facts and circumstances surrounding installation

of US WEST.NET's and other ISP's MegaCentrals and take appropriate remedial action, and

refer any violation of rule or statute to the Attorney General.

On a prospective basis, the Commission should require that US WEST detail procedures

that specify how time-frames for installations will be treated in a non-discriminatory manner;

how service quality will be insured, how and to whom information on capacity will be reported;

how deployment of technicians occurs; in what manner its orders are placed and filled; and other

appropriate matters.

3. Monitoring and Reporting.

The Commission should require U S WEST to develop quality reports on capacity and

availability of facilities related to MegaBit Service. Information on the capacity of the network

should be provided to all ISPs on a regular basis and may include:
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a. availability of MegaCentrallMegaSubscriber ports in various central
offices;

b. regular periodic reporting (e.g. daily, hourly or weekly) of
transmission speeds on the ATM network; and

c. facilities in place for DS 1IDS3 connections to various MegaCentral
locations.

4. Internet Slamming.

The Commission should require U S VlEST to establish verification procedures to assure

that there is no unauthorized change in a customer's Internet Service provider.

5. Resale.

The Commission should require U S VlEST to file a tariff to provide MegaBit services at

wholesale prices.

6. Promotion.

The Commission should prohibit U S VlEST from conducting another promotion of

MegaBit services until U S WEST changes its business office practices to assure competitive

neutrality.

Dated: September 10, 1998.

ELLEN GAVIN
Assistant Attorney General
Attorney Reg. No. 158574

1200 NCL Tower, Suite 1200
445 Minnesota Street
S1. Paul, ivIN 55101-2130
(651) 296-1483
(651) 296-1410 (TrY)
ATTORNEY FOR MINNESOTA
DEPARTMENT OF PUBLIC SERVICE

AG:146607 vi

SCOTT WILENSKY
Assistant Attorney General
Attorney Reg. No. 16SJ 93

1200 NCL Tower, Suite 1200
445 Minnesota Street
S1. Paul, MN 55101-2130
(651) 297-4609
(651) 196-1410 (TTY)
ATTORNEY FOR MINNESOTA
OFFICE OF THE ATrORNEY GENERAL-ROD
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MINNESOTA
DEPARTMENT OF

PUBLIC SERVICE

AFFIDAVIT OF JOHN F. GRINAGER

PUBLIC COpy
ATTACHMENT A

5. At the time of receipt of this letter, I believed that U S WEST was acting in a
manner that was consistent with the guidelines included in the letter.
However, later I learned that US WEST had accepted two orders prior to

I, John F. Grinager, being duly sworn and under oath, state as follows:

1. I am a Public Utility Rate Analyst for the Minnesota Department of Public
Service. My business address is Metro Square Building, 121 South 7th Place
East, Suite 200, St. Paul, Minnesota 55101.

2. I am submitting this affidavit in support of the Department's Complaint
filed before the Minnesota Public Utilities Commission in Re: Complaint of
the Department of Public Service and the Office of Attorney General vs. U S
WEST Communications, Inc. (Docket No. P421/C-98-471) My affidavit
specifically addresses U S WEST's violations of Minn. Stat § 237.081, § 237.09
and § 237.121 in its roll out of its MegaBit Services.

3. On April 3, 1998, U S WEST filed its MegaBit (DSL-Digital Subscriber Line)
Services tariff with the Commission with an effective date of April 13, 1998.
Among other uses, MegaBit Services provides for access to the internet at
speeds more than 5 times that available via current 56 kbps modems. The
Service consists of two parts, MegaSubscriber and MegaCentral.
MegaSubscriber provides a connection from the end use customer's
premises to the local U S WEST central office. MegaCentral provides a
connection from the central office via U S WEST's ATM (Asynchronous
Transfer Mode) network to the internet service provider (ISP). In order for
an end use customer to achieve fast access to the internet, they would have
to subscribe both to U S WEST's MegaSubscriber service and subscribe to an
internet service provided by an internet service provider who in turn had
subscribed to MegaCentral service.

4. In response to concerns of the Department regarding the ordering and
installation process, U S WEST provided a statement that U S WEST had not
accepted orders for U S WEST MegaCentral service until the effective date
of the tariff. This statement made it clear that this applied specifically to
U S WEST.net, as well as to other ISPs. (See Exhibit 1.)

NEW
AREA CO
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the effective date of the tariff. When I use the tenn "accept an order," I am
interpreting this to be the acceptance of an order for processing by U S
WEST staff. The ordering process for MegaCentrals is described in Exhibit
2.

The orders which were accepted for processing prior to the effective date of
the tariff included those for U S WEST.net Minneapolis and U S WEST.net
Rochester. The executive summaries for these two orders were completed
on March 27 and April 6, 1998, respectively. (See Exhibit 3.) I also learned
that even though another ISP, Sihope Communications, had tried to order
the service before the effective tariff date, U S WEST delayed processing the
order until after the service was tariffed. (See Exhibits 4 and 5.)

6. Not only did U S WEST Communications accept orders prior to tariffing the
service from its affiliate, it also provisioned its affiliate, U S WEST.net
Minneapolis, with facilities much sooner than it did for independent
providers. US WEST Communications provided the necessary facilities for
US WEST.net in l\tlinneapolis to provide MegaBit service on or about May 8
or May 11, 1998. (See Exhibit 3 and 6.) Sihope Communications, a company
which had to wait for its order to be processed until after the service was
tariffed, was not up and running until May 29, 1998. (See Attachment B.)

7. On or about May 8, 1998, and concurrent with its installation at U S
WEST.net, U S WEST Communications initiated a promotion program
which provided free customer CPE (customer premises equipment) to end
use customers. (See Exhibit 6.) The customers of ISPs which had ordered
MegaCentral service, but which did not yet have the service installed, were
not eligible to participate in the promotion unless they switched to an ISP
which had MegaCentral service. (See Exhibit 7.) Therefore, end use
customers who desired to subscribe to MegaBit service in May, and who
wanted to receive the free customer CPE offered by U S WEST
Communications, were forced to switch to an internet provider with
installed l\tlegaCentral service. Until the end of May, this left U S WEST.net
and possibly one independent ISP as the only options. (See Exhibit 3.)

8. In addition to delayed entry by other ISPs, U S WEST Communications
provided its affiliate, U S WEST Interp'rise America (provider of US
WEST.net internet services), with yet another advantage to compete against
independent ISPs. In direct mailings to end use customers, U S WEST
Communications provided a toll free number to order MegaBit service. (See
Exhibit 8.) Once customers reached this number, they were given two
options to continue the ordering process. Option 1 was to order MegaBit
service as provided in conjunction with U S WEST.net. Option 2 enabled
customers to order MegaBit service as provide in conjunction with other

2
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internet service providers. (See Exhibit 9.) Of ......PROPRIETARr..•
customers who responded to the 888 number for the 14 state U S WEST
region, ·"PROPRIETARY"· chose option #1. (See Exhibit 10.) The
overwhelming response to Option No.1 suggests that the ordering system
itself discriminates in favor of U S WEST.net to the detriment of other ISPs.
U 5 WEST is now considering its proposal to provide separate 800 numbers
for U S WEST.net and other ISPs, but has not yet provided the details of the
proposal. (See Exhibit 11.)

9. The delayed entry of competitors, described above, combined with US
WESTs biased ordering process made switching to U S WEST.net an
attractive option for end users to switch their service to U S WEST.net. Of
the ....·PROPRIETARY·.... customers who participated in the promotion,
(......PROPRIETARy...... chose U S WEST.net as their ISP. (See Exhibits 12
and 13.)

10. U S WEST states in Information Request Response No. 15 that it will not
provide MegaBit services for resale. (See Exhibit 14.)

11. A DSLAM is equipment used to separate analog and digital signals and
must be placed at the central office in order to provide mega-subscriber
service. Without sufficient capacity in place at a central office, an end user
is not able to connect to their ISP with a DSL connection. ISPs have
informed me that they need information regarding the placement of
equipment such as DSLAJ.\t1s to plan marketing and that U S WEST has not
provided the information required.

12. U S WEST Communications has slammed ISP customers and directed them
to its affiliate, U S WEST.net, as admitted by U S WEST representatives
during a "Franklin Forum" with ISPs. (Also see Attachment B of
Complaint.) It is my understanding that once a customer changes internet
service providers that in most cases, they must change their e-mail address.
Therefore, once a customer has changed ISPs, it may be very inconvenient
to change back to his or her original provider.

)

'l

Subscribed and sworn to before me

this /O-fJ day of~~, 1998

@~-

____~<IiI_....,..._.-.--.. ........#.,• . ----...,~

I~ CLODETTA I. PRATT I
f~1) NOlA" ,UBlIC '.- MIMNlSOTA

i~j MY COM.MISSION EXPIRi&
~ , JANUARY 31, 2000
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U S WEST CommunlC:lllonS Inc Docket No P421/EM-98-471
Exhibit No. 1

ll,.~ST
COMMUNICATrONS @

Regulatory

. :~\

Mr. John Grinager
Minnesota Department of Public Service
Suite 200
121 Seventh Place East
St. Paul, Minnesota 55101-2145
June 8,1998

Dear Mr. Grinager,
This letter is being written in order to comment on the concerns expressed in

memorandums received by you from Carlos Gutierrez, Mike O'Connor, and Jeff Altum.
For ease of understanding, I will follow the order of questions in each of the respective.
memos, starting with the ones from Carlos Gutierrez:

1. Non-recurring charges were reduced from the original filing in Minnesota. The
non-recurring charge for the MegaSubscriber access link was reduced from $145.00 to
$110.00. The MegaSubscriber change charge was reduced from $75.00 to $45.00.

2. In Minnesota, we will consider providing a one-time waiver of the MegaScriber
change charge through 1998, but are no'~ planning to do so at this time. We feel that
lowering the non-recurring rates is sufficient.

3. Since the MegaBit tariff is already effective in Minnesota, we cannot introduce it
in two phases. However, to address the concern of timing of the MegaCentral versus
MegaSubscriber orders, USWC is not entering orders into the Service Order System for
MegaSubscribers until the associated MegaCentral order is completed. This procedure is
true for all ISPs. Also, any orders for MegaCentral were accepted on the effective date of
the tariff for all ISPs, including USWEST.NET, and no sooner.

4. The issue of providing a list of ISPs is under consideration. U S WEST will not
take the responsibility of initiating or maintaining a list of all ISPs, since some would
have no relationship to U S WEST. U S WEST is developing a Web site listing those
ISPs who are subscribing to the MegaCentral service. I am uncertain at this time as to
what provision there would be for those interested parties who would not have access to
the Web site. The Web site is not planned to be permanent at this time.

5. As we discussed, U S WEST is taking precautions to not give undue advantage to
the USWEST.NET service. Calls from parties interested in the MegaBit service are
accepted by a third party who is contracted specifically to accept calls on the published
800 number for MegaBit Service. Calls are accepted if they come into the nonnal
Business and Residence Business Offices and specific Marketing Account Teams. There
is a specific script (see Attadunent I) which the contracted third party must follow.

-~ •... _._.. _-------------------------------------



Although there is not a specific script for the Business Office and Marketing Teams, their
Methods and Procedures, as well as training information, clearly state that care must be
given not to give undue advantage to USWEST.NET.

The intent of U S WEST is that calls regarding MegaBit Service will come into
the 800 published number for MegaBit Service. A Voice Response Unit (VRU) is being
set up so that when a customer calls in they can select two options from a menu. The
options allow selection of MegaBit Services and USW.NET or MegaBit Services and
another Internet Services Provider. If the latter is selected, the call is directed to a
specially trained team of sales consultants. The ISP Sales and Service Center is working
towards providing a Safe Harbor which will allow ISPs and their end-users to call into
that Center directly.

In answer to your question as to which entities are regulated and which are not;
the Business Offices are regulated; the Marketing Account Teams are primarily
unregulated (a few members are regulated depending onjob function), and the third party
contracted solely to respond to MegaBit 800 calls is contracted through !nterprise
America, which is an unregulated subsidiary of USWEST Communications Group,Inc.
The ISP Sales and Service Center is regulated.

6. See answer to 4.

7. U S WEST will not attempt to sell our Internet service to existing MegaBit
Service customers who subscribe to the Internet service of another Internet Service
Provider when such customers call to place an order to move their service from one
address to another. \Vhen someone different than the customer requests a change of
providers, U S WEST must receive a letter of authorization before changing the
customer's Internet Service Provider.

8. There is a loop-qualification tool in place, which provides a response as to
whether or not a loop qualifies; if not; why not; and if so; at what rate. If a loop does not
qualify solely due to the existence of load coils or bridge taps, under normal
circumstances U S WEST will remove them.

9. See answer to 8.

10. In order to comply with FCC Rules, US WEST is required to track and account
for all costs and expenses for basic services (regulated) versus enhanced services,
customer premises equipment. and inside ~e (unregulated). No subsidization is allowed
for unregulated services from basic service ratepayers.

Regarding the memo from Carlos Gutierrez discussing the Oregon PUC action, I
have addressed all issues mentioned except the concern about the MegaBit modems only
being available from U S WEST. These modems are also available from Cisco (who
acquired NetSpeed). In addition, ISPs who have letters of authorization may purchase
DSL modems from U S WEST on behalf of their end-users. U S WEST will ship the
DSL modems to end-user subscribers.



Comments addressed to the Mike O'Connor memorandum:

1. See answers to above 3.,4., and 5.

2. U S WEST's handling of CPNl (Customary Proprietary Network Infonnation) is ; .
mandated through the FCC. Customers ultimately have the choice as to which service
providers can access US WEST record infonnation specific to their accounts. The state
of Washington has specific CPNI rulemaking under way.

3. See answers to above 1. and 2.

4. See answer to above 3.

5. The ISP Sales and Service Center is specifically set up to handle orders and
service requests from ISPs. I am attaching a policy statement regarding non- .
discriminatory treatment of customers on the part ofU S 'WEST. (per DPS request)

6. A part of the service offering of MegaBit Services includes installation at the
customer premises by a third party. This packaging was arranged through !nterprise
America, which is unregulated. The intent is to provide one technician who can address
all of the MegaBit issues at the customer premise.

7. The specifications required of an ISP who wishes to subscribe to MegaCentral
Service are the same regardless of who they are. The requirement is that they purchase a
DS1, DS3, or use an available channel on existing ATM-Cell Relay service from the ISP
site to a DSL equipped Central Office. The equipment at the ISP site must be RFC 1483
compliant. The service level is dependent on which of the three transport options (DS1,
DS3, or Cell Relay Optical Access Link) the ISP chooses.

8. The US WEST ATM-Cell Relay is an approved service. A part of the tariff filing
included a cost study, just as any other service does. The cost of the Cell Relay network
is borne by those customers who choose to purchase the service.

Comments addressed to the Jeff Altom memo:

1. See answer to above .8 (Carlos memo).
An additional comment regarding the inability of MegaBit Service to work over

digital loop carriers is that U S WEST plans to provide this capability as soon as it is
feasibly available to offer.

2. See answer to above .5 (Carlos memo).



In response to your question regarding U S WEST involvement in Working
Groups or Standards Bodies, U S WEST is participating in the VAWG (Universal ADSL
Working Group) which is a consortium of interested vendors working toward
standardization.

John, I believe that all of the concerns have been addressed. If you feel a concern
has not been adequately addressed or have additional questions, please call me.

Thank you for your considerati~n.. '.

S.inc.er~?,' _~/" /).
J~,

Linda Gale
Regulatory Manager
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Attachment 1

MEMO

DATE: 6/2/98

TO: The Sutherland Group - All Sutherland inbound reps handling calls for customers ofISPs and ISPs

FROM: Chris Hudson, U S WEST !nterprise

RE: Scripting for calls for customers of ISPs and ISPs

Customer Calls 1-888-MEGAUSW (1-888-634-2879), 1-80D-OATA-USW, etc.

1. Sutherland Consultant answers:

2a. Thank you for calling to inquire about MegaBit Services from U S West. This is
________ (rep provides name) to whom am I speaking?

2b. Hi (name of caller) may I please get your area code and telephone
number so that I can give you the correct information for your area? Sutherland Representative
will enter number into FACCHK (Facilities Check) database at this time. Also request address,
zip, and company name at this time.

If the customer's number is out of U S WEST 14-state region or out of the in-region area where
Megabit Services is currently offered, or if their loop is not qualified move to section 8.

If customer does not wish to provide this information, simply move to the next question.

If customer is in a service area and their line is qualified, move to the next section.

3. What prompted your call about Megabit Services today? Listen to customers needs.

In order to make sure I am giving you accurate information I need to ask you a few questions.

4. What Internet Service Provider would you like to connect to?

I am currently using __.

Great - I will now check to see if your IS? supports Megabit Services.



If ISP is provisioned with MegaCentral, move to question Sd.

If customers ISP is not provisioned with MegaCentral please give them the following options:

Sa. rm sorry but __ does not support MegaBit Services. We recommend you contact your
ISP to see if they will be supporting Megabit Services soon. You can also find a complete listing
of ISPs in the yellow pages and many of them do support Megabit Services. [If customer asks j

about U5WEST.net - transfer caller to general Megabit inbound group.] - Tell customer -let
me transfer you to a group that handles that service.

Sd. Procedure for caller who is a customer of an ISP that is provisioned with
MegaCentral: Please explain unbundled pricing and installation for Megaline.
To place order - use paper ordering process and fax order to the ISP ordering group.

Installation: Installation will include the mode, NIC card if required, and NIC card
software. Reminder: Customer Must Sign Up for a MINIMUM 12 months of Service
for promo offers!! Estimated delivery interval is 15 days from order confirmation
date. .

6. Ask about the customer's PC hardware configuration:

What kind of Internet browser software do you use? . If no Internet browser
software, "Does your PC have:"

____486 Processor

____,33 Megahertz

____8 Megabytes of RAJvl or 16 Megabytes of RAM using USWEST.net for Internet
access.

____CD ROM?

____20 Megabyte hard drive?

____ Macintosh model?

If customer is not familiar with their PC - move to question 7. If the customer does not meet
the PC Hardware requirements and is not willing to upgrade, skip to step 8.

7. I can place an order for your Megaline Service and the due date would be 15 working days
from today.

IF YES, place paper order and fax to night-order group. Thank you for your order!



8. IF NO, is there anything else I can help you with?

IF NO, thank you for calling
9. I'm sorry but Megabit Services is not available in your area. I would be happy to answer

any questions you have about the service. Can we call you when Megabit Services or a
similar solution becomes available in your area?

__yes __no ,.... ....

Thank you for your call today..We will notify you when your line becomes qualified for
the service. Feel free to check back periodically and check out our web site
www.megaspeed.com



Attachment 2

Statute 237.09 Discrimination Prohibited.
Subdivision 2. Particular Services. (a) A telephone company that offers or

provides a service or services, service elemen,ts, features, or functionalities on a separate,
stand-alone basis to any customer shall provide that service, service element, feature, or
functionality pursuant to tariff to all similarly situated persons, including all
telecommunications carriers and competitors. To the extent prohibited by the Federal
Communications Commission or public utilitites commission, a telephone company shall
not give preference or discriminate in providing services, products, or facilities to an
affiliate or to its own or an affiliate's retail department that sells to consumers.
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DPS 017

U S WEST Communications, Inc.

Grinager, John
07/140/98
07/23/98

Information Requested From:

Information Requested By:
Date Requested:
Date Response Due:

State of Minnesota
Department of Public Service

INFORMATION REQUEST

P421/EM-98-471

REQUEST:

Please explain the ordering process used by U S WEST by which it obtained
signed contracts for Megacentral service from ISPs and other customers.
Please explain any differences between this process and the process used to
obtain contracts for other services sold to ISPs.

RESPONSE:

Orders for any MegaCentral, whether for a corporate host, an ISP, or
USWEST.net, go through the same process.

The sales channel prepares an Executive Summary and for~ards to
the MegaBit or ATM Product Manager for approval. (DS1 MegaCentrals are
approved within the MegaBit Product team, OS) and OAL MegaCentrals
are approved within the ATM Product team.)

The approved (or rejected) Exec Summary is returned to the sales
channel.

The sales channel goes to Contrac~ Development services for
contract preparation.

Contracc is delivered to the customer for signature.

When sigr.ed contracc is returned, the order fo~ is completed and
sent to !nterprise for order issuance and project tracking.

The MegaCentral is listed in the Web Ordering Tool as soon as the
signed contract and completed order fo~ is received in the
!nterprise Center, and the OAOS has obtained ATM switch CFA
information (about 1-2 days after the order from is received.)

A 051 MegaCentral is project managed by an Account Consultant in
the !nterprise center. A 053 or OAL MegaCentral is project managed by
an !nteprise Project Leader, usually located in a city near the
customer's location.

I am not aware of any di~ferences between the way a MegaCentral order is
processed and any other service, with ~he exception that there are many U S
WEST services that do not require the Executive Summary (ES) and funding
process. The ES is required for all TLS, ATM, and MegaCentral services. A
similar process for funding authorization is required for Centrex Custom,
SHARP/SHNS and all other fiber based services.

Respondent:
Title:

Deapart.ment:
Telephone:

John Lee
Manager

!nterprise
303-293-6448



qajohns@uswest.com. 01:59 PH 4/2/98

To: gajohns@uswest.com
From: Mike Davis <miked@sihope.com>
SubJecc: Orders and Such ...
Cc:
Bcc:
AtCached:

Hi Gary,

First - the good news -

Orders and Such ...

.
1. Please place an order for MegaCentral'service delivered via a DSl as soon as possible.

2. Please place an order for a Point to Point Tl from Sihope to Vector Internet Services 
Please contact them at 288-0880 for their details. I would like to have chis in place by the
end of April.

3. I need to order an additional pots line - please call me for details.

Second - The praise :)

Gary,

I have never been more please with the effort and attention that I receive from you regarding
our service from US Wesc - you have helped me battle the "regular" US west folks thac
actually prevent me from running my business. I would like to thank you for that ... I would
also like to thank you for being there - even via pager - 24 hours a day .... I hope I haven't
abused that :) - Also - Please let everyone know - that I will fight loud and long to keep
you as my rep - I have developed a trust in you ( and thru you - US West ) and feel that a
nightmare of problems would develop if you ever switched me to another rep.

Third - The bad stuff ....

In the last two months - US West has cause severe damage to my client base. During the
purchase of an IS!?, improper rollover programming caused some 300+ clients to receive busy
s~gnals when there were none. This cau~ed many people to leave our service before they even
had a chance to exper~ence it. I cannot stress how significant a customer is to us .. It is
not just a monthly fee - it is years of monthly fees that th~s cost us. When we took over an
IS? in the past, we waited weeks before even telling the customers that they were being
served by a new company - instead - because of the busy signals - they called us complaining
- loudly ...

I also had ordered a Frame Relay Tl circuit that was not delivered in a timely fashion and
the order was cancelled. At least a year (per contract) of revenue was lost because of this.
I understand that Gary worked as hard as he could on all of my orders, however, when
understaffed, the blame cannot be place on Gary, but the company ..

I understand - per tariff - that you cannot adjust my bills - but you do have some
flexibility on the installation charges - therefore - I would like to request that US West
waive my installation charges for the last 16 POTS lines that I installed as well as the
install charges on these new orders. I feel that this is the least you can do.

I have been hounded by OCI requesting that I,switch all of my circuits to them - To date 
they appear to be able to deliver on their technical promises. I wonder if they can survive
the long haul - and if they can take care of the customer - however - the cost savings are
enormous.

I urge you to show me that US West is truly my partner and wants to keep my business ..

Thank you for your attention to these matters ...

Docket No P421/EM-98-471
Exhibit No.4

Printed for ~ke Davis <miked@sihope.com> 1

----_....----------------------------------------



Gary Johnson, 04:21 PM 4/16/98 , Yeah, boy.

Date: Thu, 16 Apr 1998 16:21:46 -0500
From: gajohns@uswest.com (Gary Johnson)
Reply-To: gajohns@uswest.com
Organization: Internet Providers Group - U S WEST Communications
X-Mailer: Mozilla 4.03 [enlC-OSWC0720 (WinNT; U)
To: "miked@sihope.com" <m.iked@sihope.com>
Subject: Yeah, boy.

Well, here's the process to get a megaCentral OSl going:

1. Fill out an executive summary & fax it in., (Just d..id that for Sihope.)
2. OSL product manager looks it over " 'approves it.
3. Gary fills out official MegaCentral request form' faxes it in.
4. OSL account consultants send back a port CLLI code to the ATM machine and
instigates a contract in legal dept.
5. Legal gets contract to Gary. Gary faxes to Mike. Mike signs, sends back.
6. Gary writes DSl order with CLLI info and sends that off.
7. Magic happens.
8. Around 5-4-98 we hope to see one of the first MegaCentrals in Minnesota go
up
at Sihope Communications.

Done all I can do until the product manager approves you as a MegaCentral.
I expect to hear back tomorrow.

Gary Johnson

Account Manager II
Internet Provider Group
Business !nterprise Solutions
U S WEST Communications
800-879-6300 x2383

.r
0°

Printed for ~ke Davis <miked@sihope.com>

I
Docket No P421/1Th1-98-471
Exhibit No.5
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DPS 0005

State Of Minnesota
Department of Public Service

INFORMATION REQUEST

P421/EM-98-471

Information Requested From:

Information Requested By:
Date Requested:
Date Response Due:

REQUEST:

o S WEST Communications. Inc.

Carlson. Crystal
06/25/98
07/02198

Is 0 S WEST currently promoting its Megabit services through the provision of
free CPE to the first 1.000 customers to subscribe to MeqaSubscriber service?
If so, please describe how the free CPE is awarded. In your description,
please include provisions for providing free CPE to customers who subscribe
to independent ISPs who have ordered MegaCentral service, but have not yet
had it installed.

RESPONSE:

Customer Pr~ses Equipment is not subject to regulation in the state of
Minnesota. Therefore this question is beyond the scope of authority of the
Department. Without waiving the foregoing objection, 0 S WEST scates the
promotion gives the first 1000 customers who sign up for MegaCentral service a
free modem regardless of who that customer's ISP is. This offer is only good
for current active MegaCentrals. Customers of • pending· Megacentrals are not
eligible for the promo.

:tesponse by:
Title:
Depart::nent:
Telephone:

':ohn !.ee
Ma..."':.ager
!NTERPRISE
303-293-6448

RECEIVED

ll-7E93

Docket No P421/EM-98-471
Exhibit No.7
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Docket No P421/EM-98-471
Exhibit No.8

They said the Internet would save you ti'
and improve your life.

Now it actually can.

/

"-"~

-
Finally. the Internet on be e'fel 11:hir'C you magjned. 'M1ed'1er you're on-flne for worte at' hn our new U S WEST MepBit
SerW:es"" c:an tnnsfer files, impon~ Mtd send e-maii~ than e'IW' before. That means youll sp«'d a time
waicinI around and more time dcinI the~ you wane te do.

U S WEST MepBit Senias M"e significndy f:asrzr than my sandard~ access. They oIfer )'CU a reiabIe. seaJre.
c:.ontinuous <ig1aJ rll'le - so you neoter nave to leg on. Plus. you don't nave to worry about busy~ Of" hangups. Best
of~ MqaBit shares pI" existinc phone line so xou CU'I won on the Internet while }S!U aIt on the pI!cne!

To make ic easy for you a:I pc san:ed. we've put~ tepther. ndudnc ;I the~ you need. .,= one
~lieIitMep~. It indue*:

• ccm:inucus lSOf.::ps cIciaI subscri;)er line (OSl) QQl8 iJt::dicn
• U S WEST..net IIiI:ewet Access
• Net:sc:ape~'"' ...0 wtd\ Internet brcwser
• 2+hcur a.c::tv.e:M suppot"t. 7 a.,s a week
• 2 e-mail boxes
• plus more! (See the endosed brochure lor dea.U.)

Sil" up by AuJUst I", 1998 and pt a FREE dilital modem!
But hurTY quantities are limited.

~.~ one-rear~ for Mepi'* serW:e at $59.95 per monch met cake uMnace 01 our egnonInary
jntrnrjI!T!"ir of!::r. You" reai¥e:

• FREE~ mcdIm (a $295~
• FREE U S WEST.n« lncemet Aa:ess set-up (a $25 wiue)
• Professional on sial set~~ traininI u a

speci:aDy reduced I"3tI! 01 $110 (an $85 sa'iings)

~s aver $400 in suinpl For more infonnaOcn en aa ina e<ib'e ir'Ia'oduacry offer or our ocher MepSic Senia=s and
padcases. 01 tlOI-free I 1.1 MEGA-5" (I "1-634-~")fDday. or oGt us on-ine at www.mepGpecaNIL

Remember. if J'CU'relodOnc ior a mont dficient way to work at home, surf the Web, at'set ,.;me serious .,;deo ,arne
xDon. cal new. Becv.... )"OU'Wl JOC be:a:er d1inp a:I do we. your iN than wM lor the Inc:ernc Q;) acd'I up wiIh ,.au.

I' -/ ,-
... j "

.
I.. ,"., -

, .
,- - -.



CPS 021

State Of Minnesota
Cepar~ent of Public Service

INFORMATION REQUEST

P421/EM-98-471

Information Requested From:

Information Requested By:
Date Requested:
Date Response Due:

REQUEST:

U S WEST Communications, Inc.

Grinager, John
07/14/98
07/23/98

......

Why, when a customers calls the Mega U S WEST line, are they given separate
options buttons if they are a U S WEST.net customer vs an independent ISP
customer when both receive the same service from U S WEST Communications.

RESPONSE:

Although all MegaSubscriber customers receive the MegaSubscriber service from
U S WEST Communications, the MegaCentral (i.e. and IS? or corporate LAN) can
be provided by an entity other than U S WEST. Therefore, a process has been
developed establishing a ·safe harbor· for customers of ISP's other than U S
WEST so that they may order MegaSubscriber service without being
cross-marketed the U S WEST.net Internet service. A separate option was
established in all U S WEST states in response to ISP requests.

J

Respondent:
Title:
Deapar~ent:

Telephone:

John Lee
Manager
!nterprise
303-293-6448

{:.. ~ - -. -::--/-~'.. _ t .. ,.....,

- ---. .:..:..;.~-'.: Je 2 81!'£6"7 i
D A4IN':-~ .'

~-~=. OF '.~.:::~
PUSUC SER'.nCE

Docket No P421/EM-98-471
Exlubit No.9



Docket No P421/EM-98--!71
Exhibit No. 11

DPS 038

S~ace Of Minnesoca
Depa:~~enc of Public Service

INFORMATION REQUEST

P421/EM-9S-471

Informacion Requeseed From:

Informaeion Requeseed By:
Dace Requesced:
Daee Response Due:

REQUEST:

.: U S·WEST Communicaeions , Inc.

OS/07/9S
OS/20/98

,;

Please describe ehe proposed Cwo BOO number sys~em which USW plans eo
implemen~ for Megabi~ service orders. --------- ----_ ..

RESPONSE:

U S WEST is seill evaluaeing and has noc finali:ed ies plan eo roll oue a
second -SOO- number.



Docket No P421/EM-98-471
Exhibit No. 14

Information Requested
Information Requested
Date Requested:
Date Response Due:

REQOEST:

State of Minnesota
P421/EM-98-471

o S WEST Communications
Department of Public Se
06/23/98
06/25/98

From:
By:

~EDl
~N~::: I

; QEPT. OF raUBUC SER'/lCE

Are mega-bit services available for resale by CLECs with a 21.5 percent
discount: If not, then why not?

RESPONSE:

No, with the MegaBit service offering, 0 S WEST is not operating as an
~incumbent local exchange carrier" providing ~telephone exchange service
or exchange access" under the Federal Telecommunications Act and
therefore 0 S WEST is not subject to the discounted resale obligations
in 47 OSCA § 251 (c).

Respondent:
Title:
Deapartment:
Telephone:

John Lee
Manager
Interprise
303-293-6448
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AFFIDAVIT of Michael Wayne Davis

1, Mic:bael Wa)oT..e Davi~, being duly ~"Ol"II and under oath. ,tate as fonows:

1) I am the owner of Sihope Communications, an independent Internet service provider (lSP)

2) I am submitting thi!! affidavit in support otthe Department ofPublic Service's complain! to be filed before the
Minnesota Public Utilitie:s Comm1ssion regarding the rollout orUS WEST' J Megabit Service

3) SERVICE DEUYS. Sihope Communications placed. all.o.ecessary orden duri:lg mid-April ·....ith the ~ctlltion ,"
of becoming an active MegaCentral provider in early !'day. There were siiOiiic:ant delays in US West's order
processing and installation that caused the active date to slip nearly onemantb. Details are as follo\v-s:

a) Communication lines were ordered from US West on 4/2198, requesting delivery a~ soon as pos~ble. US West
stated a delivery date of ~/4198. The communicatiOn! equipment (CPE) was ordered from US West during the
week of 4/13/98, lIsain, reque:rting deli....ery as soon as possible. US West stated a delivery date of SlSl98 for

the electrunics.

b) The US West MegaCentral executive summary (:pplication) WIll! submitted on 4/16/98, and approved by US
West on 4/17/98,

c) US West completed the instaHarioo of the c~:lnun\L'1.ications lines on 5118;98 (14 days pasrdue).

d) The necessary electroni~ (CPE) were no< installed and l~ed by US West umil Si29198 (24 days past due).
Furthermore, without tbi:s equipment in place, US West would not li3t Sihope Communications ~ em QCliv~

MegaCentral provider; they would ClOt take C'JS(omcr orders to be COIl!lCCted to Sihope'3 service.

e) US West's WWW ,j,te did not lMt Sihope COlD.."I1ucieatioDS as a MegaCentral provider un.ti16J8/98.

4) CUSTOMER ORDER ISSULS. After Sihope CommunicatioJlS ",,-as activated as a MegaCentta.I proYi<k', there
'Vo-ere additional problems assooated with the customer ordJ:r PJtx:eS3·

a) During thll initial rolJout a/tlu US West DSL .servic~, r./s Wui offer2d afru DSL modem/or having rhe DSL
servi~ in.sralled. In thi.s prom Olion., there war no requirement to r.L:1e a specific MllgaCe11fral pravidrr On
several occasions, customers calJ.:i.og US West to order the DSL service with Sibope Communications as their
MegaCrntnl provider, were told that the)' were Qot eligible to receive the free equipment. They were
specifically told that they (the: customer) needed to subscribe to USWEST.NET (US West's competing savice)
in order to receve the free equipment.

b) As B service ro potentia! 5ibope C'U$COrncrs, and to avoid the problems stated above, Sihope CommunicatioQS
offwed to fil! out US West':s DSL order forms and submit them on behalf of the poteaLial cusmmer [see exhibit
1], Even though tr-C3C requests ~'ete faxed to US West from Sihape Communications, and were submitted 00

Sihope Communications 1ett:J:::rhe:1d, US West processed the orders conocccing Sihope's customers to

USWEST.NEf

5) BILLING ISSUES. Additio.aally, communications charges started 113 afthe S/18/98-imtAllation dare.for tbe lines.
US West h8:s a 15-day delay .for proces:sing the MegllCentra! orders. With the 5129198 installation of the CPE (and
Sfr.ope aaaining an "Active" statuS) the earlic$t Sihope customers could receive 3eI'Vice was i5113198. This created
the situation v,iher=by I W1U billed for one month of communications chuges that US WeSt prevented me from
using.

6) WITHOLDlNG CO~IPETETIVErnFORMATION. On 3/18198 during a meeting~enUS West and local
ISP's, infoJ'Dlation wa:s disclosed reguding the ieographic availability oIthe US West DSLcapacity and
aVllilability. (Ms. KMen Puffett of US Wesc was reaaing a document with this information to the general audience.)
When Ms. Puffea was uked if thi~ information W'(re ava ilabl~ for lfutriburion, she indicated that it wu not. This
inf~rcna:iQQis ofgreat lmportmtce in targeting advertising and promotion to arC83 where the service ~ highly
available (e.i-, MinneapoUs bas nearly 1000/, !V!iJabllicy while Eden Prairie ha.s only 33%). After further
discussion during the meeting,. the US West Management team in attendaoce agreed thal this information mould,
and would be made aV3.ilabJe to all ISP's. As of 919198, this information bas not been provided 00 !be indepc:nde:nt
ISP's. We are very ccncerned that, eYeD with the rules TePdin8 DUaimioator)' Interconncaion. it is VCr'j pcwible
that lome employees of USWEST.NET would have access to this ot:h.erwix regulated. information, and that it could
be used for an untair marketing rovantage.

",,__.. ._,, ----------1
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hftp;/~.3ihope.c;ozc

1n!o@:rihc)'e.e.cm

~UlCPtW-I,..Orn.tnufu~l:~ (.~

2~42. L)'tl.d.lle Ave S
Mfmleapo~, MN Sj40S
(612) 319..9667
(612) 872.0469 Fax

r • '_.

T'.c.e Below J1amed Intl!met Service Provider, Sihope CQmmunl~tions, is amhorl.zeJ OD.

our behalfto pla~e orden for only the following US West Communication services.

............. ._-

Letter of Authorization

This authotiution does not pr~cluda our ability to let on. OUI on behalf. Or to authorize
...A! ......"K.".40~.....i."Q~ to "0' lie Ola Cl(l."t t'In m'l1t",rc rnnt"J'lming f"ll"r'nmmnni('~t:('ln.~

ServiC~~1 as evidenced by other writtm 1ctter or 1~.er.5 of authorization.

.. .
(;111Tilm,n <;fft1iu1 tfd<.m f?i/

Name of company

in' iJ.s6.k14 d !lvE 4i I
Addr~

St. Ptl.U r If2tJ r5/otf
City, state, zip

~~
Authorized signat'•.:::

ft£( leV? HI 'clem ,:;.;V
Print .came and title

• t ...... , .. , .,...

lilfl]ff§,mn fr?ri~fn:
Sihope C0mmuo.ica,ioQs
Name of company

2642 LxnAale Ave South
AddrCJ~

Mir.:neAEo)i5 MN 55408
City, State, Zip

Authorized Signature

Mkhael W DeNis. Pre.!ident
Print Nama and. Title

. ..

~c£:"v"OJ TIME: .:1...N. 1. 3 : 5ePr!
t"d ~':'E "r>1
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.'Sf~OP£
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hcrp::/'W'WW.Slhope.com
info@sihape.com

Sihope Cocr.miJnica.~on.s

2642 Lyndale Ave S
Minneapolis, MN S540S
(612) 829-9667
(612) 872·0469 Fax

DSL
US 'Vest 1\'legasubscriber Ordering Form

Date: G - 5'-~ %"~./) ~-- I
Add to existing telephone number' '.J:' q 5 - -.../ =-r
Megabit Service Type: A5:G i<
::\legabit Service term: ~{onth to month

lYear Contrac~ X
3 Year Contra~
5 Year Coo.tra~

Megl1central ~3me.
Billin3 ~ame'

Billing Address:
City, State & Zip
Vcice Telephone Number:
Fax Number:
E-mail address'

Ins t:lllatio n Address:
Listed name:
Listed Address:
City, Sta,:e & Zip:
C'..Jstomer Ccntaet Name:
Teiepiooe ~urnber

E-mail address:

Sihope Communications
2641 Lyndale Ave S.
~finneapoiis, ~1N 55408
(612) 829-9667
(612) 872-0469
dsl@sihope.com

1G 4 ~ ~\..--. \:;.: .-, _. ,:';z;~ ~~

.=:2-:-:- Oc::::;:./ ( M -.\ ) ~5" \ c:::;x.r
=:.-r-~'"

Is Loop pre-qualified Yes X No
,,~ ---

Micro,fiIters Phone Information:
How many wall plate phones are in the house" 0
How many regular phones are in the hcuse" (

Order placed by:
Telephone number.
E~!11ail address:

Sandie Davis
(612) 829·9667
sandied@sihop'e.com

Computer information:
Type of computer:
Ethernet :'fIC card already installed?
US \Vest Tech Rep to install NrC?

PC ;x.
Yes--,....,.....-
Yes X

Mac -----
No A-
Na



Sihope Ccmmunic!tiQn.s
2642 LyndaleAve S
Min.Ileapolis~ MN ~ 5408
(612) 829·9667
(612) 872-0469 'Fax

http://www.sihopc.com
info@s:ihope.com

DSL
US 'Vest ~legasubscriberOrdering Form

Date: lv-q .cr? ..._
Add to existing telephone number: lal d. -la, - C \(c::J
Megabit Service Type' ..5a~~~(p~'t:;.l..- --
Megabit Service term Moath to month

1Year Contract _1.e.-_
3 Year Contract
5 Year Contract

.~ ..".....~...,

StHO~
.:"~ ••• _ ••• at •• • '~l,.

..l
..:_:,..,.".. ;:;:~;,r-'

Meg:lcentral Name:
Name:
Address:
City, State & Zip:
Voice Telephone ~umber:

Fax Number'
E-mail address'

Sihope Coromuoicatioas
2642 Lyndale Ave S.
Minneapolis, MN 55408
(612) 829·966i
(612) 872.-0469
cisl@sihope.com

In!tallatioD / Billing Address:
Listed name:
Listed Address:
City, State & Zip:
Customer Cectact Name:
Telephcne Number:
E-mail address:

Is Loop pre-qualified: Yes '6. No _

:'tlicrofilters Pbone In forrn.:ltion:
How many waU ptace phones are in the house? 0
How many regular phones are in the house? 1

Order placed by:
Telephone cumber.
E-oail address:

Sandie Davis
(612) 829-9667
sandied@Si.l.1ope.com

Computer information.
Type of computer:
Etheroet ~1C cud already installed"
US West Tech Rep to install NrC?

PC X
Yes X
Yes ']..

Ma.c -----
No
No



.- • --l-:.

hJ;:rp-J/wWW.sW~e.cae
ic£o@-~.ccm

Sihope CQmmwU~atiol1!
2642 Lyndale Ave S
~olls,MN 55408
(612) 8'29-966i
(612) 872-0469 Fa;(

Letter of Authorization-
Th. Below n3med ~tIlct. Sacvice Provider, Sihopc Commwrlcati()cu. ia a~thor.z:;d on
O\J:%' behalf to place o1'der~ for oely the followmg U S Wt;S't CommllI:lication services.

MepbitDSL

1'his a1.lthorlz3tion coes not preclude our acility to act QC our on behalf. Or to 3.uthori%e
other fcpr~entati.ve~ ro ac;t as our agent oc matters ~on<:emir..g telecommunications
5«viee.s, a.s evide::l.ced by oth~mitten leuer or letter! of autbori.urtioo.

Wo sa;re.. that w. a.r~ respon.sible for all ch2.rges incurred by US We~t Cornmc.m<;atiQ~

servIces that are provided to us, regatdllt.$3 ofwb~.er the service i5 ordefed cfuectly by US
Or by our agal.ts O'r a6el1t3.

Namt of com;:a.ny

.2;Z() t, E:. 2{, ~ ~ j
Address

A

Internet SeTYieo" Provide%':

sjho~ CQD1,."'m.11tications
Name of l;ompany

2642 Lyndo}; Aye SQuth
Addx:ess

Mim:eaoo]i.! MN 55408
City, State, Zip

oriud Sianatule

Michael W p~. President
Print Namo and Title



STATE OF MINNESOTA)
) ss

COUNTY OF RAMSEY )

AFFIDAVIT OF SERVICE

I, Linda Chavez, on the 10th.d~OfSeptember, 1998, served the attached
CPS Cemme"ts Co t-I'-~\0....\""-'
Docket Numbers P421/EM-98-471

X by depositing in the United States Mail at the City of St. Paul, a true and correct
copy thereof, properly enveloped with postage prepaid.

X by personal service

by express mail

by delivery service

to all persons at the addresses indicated below or on the attached list:



P421/EM-98-471

Burl W. Haar, Exec Sec
MN Public Utilities Commission
350 Metro Square Bldg
121 7th Place East
St. Paul, MN 55101

Linda Chavez (4)
MN Dept of Public Service
200 Metro Square Bldg
121 7th Place East
St. Paul, MN 55101

J. Jeffery Oxley
Attorney General's Office
1200 NCL Tower
44S Minnesota Street
St. Paul, MN 55101

Don HalIblade
Technical Solutions
PO Box 548 .-
Anoka, MN 55303-0548

Michael W. Davis
SIHOPE Communications
2642 Lyndale Avenue South
Minneapolis, MN 55408

Scott Wilensky
Attorney General's Office-ROO
1200 NCL Tower
445 Minnesota Street
St. Paul, MN 55101

jeiatII.01fhiEIt L, "'- ~o- G~~~
U S WEST Communications
200 South 5th St., Suite 395
~1inneapolis, MN 55402

Kevin J. Saville
US WEST Communications
200 South 5th St., Room 395
Minneapolis, MN 55402

Marty Shoemaker
Minnesota OnLine
Suite 3171
332 Minnesota Street
St. Paul, MN 55101-1308
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APPENDIXB

BEFORE THE WASHINGTON UTrLlTIES AND TRAN~PORTAIIONCOMMISSION

rn the Mat:er of the Filing of

for Approval of a New Digital
Subscriber line Service Offering
Denominated as "MegaBit Service"

)
)

U S WEST COMMUNlCATIONS, INC. )

I
. I

)
)
)

DOCKET NO. UT-980416

. ORDER SETT1NG BANDED RATE:
PROVISIONS OF MEGABIT SERVICES
TARIFF WITH CONDITrONS AND
ORDER INSTITUTING INVESTIGATION

BACKGROUND

On March 13, 1998, U S WEST Communications, Inc. (U S WEST or
Company), filed with the Commission, in Docket No. UT-980416, its Tariff Advice
No. 2933T, requesting Commission approval of a new digital subscriber line (OSL)
service denominated as "MegaBit Services." The new service provides subscribers
with the capability fer simultaneous voice and high-speed data services over a
single, copper-pair, wire. U S WEST proposes :0 use banded rates for :his service,
which has the effect of reducing "the Company's notice requirement from 30 to '0
days for rate changes within a band.

U S WEST proposes to deploy the service initially in· these areas of its
service territory: Auburn, Bellevue, Bellingham, De"s Moines, Federal Way,
Issaquah, Kent, Mercer lsrand, Olympia, Puyallup, Renton, Seanle, Spokane, and
Tacoma. The Company initiarly proposes an in-service date of June 8, 1998.

MEMORANDUM

The 'tariff filing was scheduled to come before the Commission at its
regurarly-s::heduled open public meeting of April 8, , 998" Priar to the open
meeting, the Company, Commission Staff, anc the Washington Association of
Internet Service Providers (Association) reached agreement on the conditions "ur1der
which U S WEST could begin deploying its MegaBit Services. The Company also
filed a modified tariff to refrect a rate change in the tariff following negotiarions
with Commission Staff.

At the April 8, 1998 open meeting, U S WEST notified the
Commission that it would not abide by two "key""issues in the agreement it had
reached with Commission Staff and the Associati"on. At that time, Commission
Staff changed its recommendation that the Commission allow the tari:: to go in~o

effect on the effective date derineated in the modified filing. Commission Staff
instead proposed the Company extend the tariH's effective date to per~it further
effor! to resolve differences over the tariff.
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The tariff filing was rescheduled to come before the Commission at its
regularly-scheduled April 22, 1998 open public meeting. Prior to the open meeting,
the Company again modified the tariff to reflect additional negotiations with
Commission Staff. At the open meeting, Commission Staff recommended the tariff
be permitted to go into effect, as modified, on April 23, 1998, subject to the
conditions negotiated with the CompaDY. Those conditions, described in
Commission Staff's April 22, 1998 Memorandum to the Commission, will require
U S WEST to do the following:

1. Reduce the nonrecurring charges, including the MegaSubscriber
change charge, to levels that more accurately reflect cost;

2. Provide a one-time waiver or the MegaSubscriber change charge
through 1998;

3. Introduce service in two phases as proposed by Staff in ii:s
original memo;

4. Provide an unbiased list of ISPs using their domain names and
commit to working with the JS?s on maintaining this list;

5. Not engage in cross-selling its imernet service to al
MegaSubscribers who are already signed up with a DSL
compatible ISP; and/or b) MegaSubscribers who move from one
location to another;

6. Not take orders for MegaSubscriber Service prior to the
effec:ive date of that service;

7. Develop a procedure to avoid MegaSubscriber slamming;

8. Qualify [oops that are tested at, or around, 'the 256 Kbps
minimum speed;

9. Deverop a database for identifying OSL-compatible loops;

10. Maintain accounting records between its regu!ated and
unregulated services in a manner that is easily audited to verify
that the company is not gaining an unfair advantage over other
MegaBit Service customers.
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COMMISSION DISCUSSION AND DECISION

At the April 22, 1998 open meeting, concern was expressed by
various commentors about issues posited by the tariff and its proposed
implementation by the Company. Specifically,' Commission Staff and Public ,
Counsel addressed the appropriate level of non-recurring charges regarding MegaBit ~

Services. Public Counsel further addressed the potential Tor providing undue
preference for U S WEST's Internet service offerin'g through the marketing of
MegaBit Services. Commission StGft recommended th'e Commission initiate an
investigation into 'the proposed non-recurring charges in the tariff, a position
supported by Public Counsel.

Mel and Public Counsel asked the Commission to require the
Company to provide the MegaBit Services for resale, as a retail service subjec~ to
the wholesafe discount prescribed in the Commission's Eighth Supplemental Order
in Docket No. UT-960369, et al., and Mel's interconnection, agreement with U S
WEST, all pursuant to the federal Tefecommunications Act of 1996 (Act). MCI
also 5uppor:ed restrictions on marketing praC1;ces, and asked the Commission to
resolve 'the issues of resale and marketing practices before 2;Jproving the tariff.

Several Internet service providers spoke in opposition and in support
of the firing. The Association also supported the filing, based upon the conditions
recommended by Commission Staff in its Memorandum.

An Internet service provider from Vancouver, Washinston, expressed
concern that U S WEST's ini1:ial deplcyment schedule did not include Vancouver,
the state's fourth largest city. U S WEST committee to move with deliberate speed
10 accompiish the deploymem: of MegaBit Services in Vancouver.

The Commission is very disturbed by U S WES7's Jack of clarity with
regard to th e issue of the wholesale discount. We befieve that the Act is
unambiguous in requiring that all retail telecommunications services are subject to
resale at the appropriate wholesale discount. This Commission has prescribed that
wholesale discount in i"tSEighth Supplemental Order in Docket No. UT-960369.
We are at this time completery unpersuaded by U S WEST's position that this re"tail
service is distinguishable under the Act.

The Commission has clarified with U S WEST that the rules and
procedures recently prescflbed by the FCC regarding CPNI sharr apply to MegaBit
Services. Second Reoert and Order, CC Docket Nos, 96-115 and 96-149
(February 26, 1998). The Commission is in the process of adopting revised rules
on CPNI as well. The Commission and 'the Company h2ve further clarified that
U S WEST wilf immediately cease all marke':ing and cross-selling of its Interne:
service to potentic::! MegaSubcribers. The Company will 2ccept no orders for
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MegaSubscriber service until June 19, 1998, and all interaction with customers
after that date will continue to be subject to the above conditions.

The Commission will permit the MegaBit Services tariff 'to go into
effect, as amended, and as conditioned by agreement between Commission Staff
and U S WEST. While we support immediate deployment of this new technology ,:.'
in Washington, we recognize the Company's lack of clarity in its position on the
issue of the wholesale discount may well necessitate further action to enforce
Commission Orders and existing interconnection agreements. By this action, we
express no approval of any particular marketing method or script by U S WEST. We
will also order that an investigation be commenced immediately into the non-
recurring charges proposed by the Company in the MegaBit Services tariff.

ORDER

THE COMMISSION ORDERS That the MegaBit Services tariff filed in
this matter is permined to become effective April 23, 1998, subject to the
conditions negotiated by U S WEST and Commission Staff and accepted by the
Commrssion, and that the rates for MegaCentral and MegaSubsrrber may be
changed upon ten days notice as provided in the MegaBit Services tariff; and,
further that an investigac:ion is commenced immediately into the non-recurring
charges proposed by the Company for MegaBit Services.

DATED at Olympia, Washington, and effective this 22nd day of
April 1998.

WASHINGTON UTlL1TIES AND TMNSPORTATlON COMMISSION

~--SZ-.-:-- ---
ANNE LEV1NSON, Chair

f2d~~-4d
RICHARD HEMSTAD, Commissioner

{Jfi~}1~·
WILLIAM R. GILLIS, Commissioner
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FIRST SUPPLEMENTAL ORDER
DEFERRING EF~ECTIVE DATE
OF MEGASUBSCRIBER SERVICE

"BACKGROUND

In the Commission's- Order Setting Banded Rate Provisions 'of MegaBi"':
Services Tariff, With Conditions, entered on April 22, 1998, the Commission
approved a revised "tariff fiied by U S WEST Communic"n:ions, Inc. ("U S WEST"),
for the Company's proposed digital subscriber line service, which it calls "'MegaBit
Services". Tha:t approval was subject. inter aria, to me conditions agreed to by U S
West and accepted by the Commission a-: Irs o~en meeting on April 22, 1998.

Among the cQ:lcr::ons to the a;:croval was a two-phase rollout of the service
as proposed by Commissicn Staff in c memorandum da-:ed April 8, 1998, 2:1G
agr2ed to by U S WeS':.. bo.h orally and by fe:-t:er dated April 2 ~, 1998. That
aco;J!ed condition ir;cfuded a requireme'1t "that the originany-planned June 19 rollout
for MegaSubscriber Service be deferred if me Company is. no"t reasonably abre to
satisfy all initial Imernet Service Provider ("lS?") orders for MegaCenval Service by
the June 19, 1998, d:::ce.

At the Commission's open mee"ting on June 15, 1998, "the Commission Staff
and the Washington Association of Interne: Service Providers ("WAISP") presented
evidence -cha"t1Me conditions incorpara\:ed into the Commission's ear:ier order were
not me\:. Specifically, the Staff and WAfSP presented compefli ..... g evidence 'that U S
West has not fulfilfed a large percemage of "the orders for MegaCen:rai Service ar.d
would no! satisfy air ISF orders by the originally pranned June 19 roilout. Pursuan"t
to U S Wesr.'s response to S:aff's data request:, as of June 12, 1996, "the company
had only instaJred the necessary centra! office equipment needed -:0 ~rovision

MegaBit Service in four of i"ts forty·two designated central offices. Wi::hou,,: "this
equipment, MegaBit Service cannot be provided. In addition, U S Wes: determined
that onry four of "the initial thirty-two orders for MegaCentral Service would not
reqL:ire new construc:ior. and "'thus many of "these orde,s would not be completed
by -rhe target date of Jlme i 9, 1998.

Prior LO making this filing, U S West knew -::he !oca:ions of ',..::er~et Service
Providers rcca:ed in its opera:ing regian. T~e compa:1y also !<:1:'J'/ Wh2: facilities it
hac:' in prace which WCL:!d b~ available to furfill projected orders for this service.



U S West should have been aware that additional interoffice facili-ties would be
required to provide MegaBit Service prier to filing its propos~d tariff in March. The
Commission's previous order dated April 22, 1998, set forth the conditions on
which the tariff would become effec~ive. As described above, we believe that U S
West has not met the necessary conditions under which it would be permined to
begin the second phase of the rollout Tor this service.

flNOfNG

Therefore, 'the Commission finds as fallows:

1. The condition contained in our April 22 Order that U S West
reasonably satisfy all orders of Internet Service Providers for MegaCem.ral ~rvlce
prior to the planned rollout of MegaSubscriber Service has not been met and,
therefore, the planned date for taking orders for MegaSubscriber Service of June
19, 1998, should be deferred.

2. Based on the representation by U S West that 90% of :he outstanding
orders for MegaCem:ral Service will be completed by July 9, 1998, we find tna-c a
sufficiem: portion of those outS1:anding orders will be complete by "th2: date so as -::0
be consistent with the intent of our Apri! 22 Order.

ORDER

THE COMMISSION ORDERS That U S West must not b~=in "taking
orders for its MegaSubscriber Service prior to July 9, 1998, consistent wi-rh 'the
intent of our April 22 G;-der.

DATeD en Olympia, Washington, and e;;ec'tive this 18th d2y of
June 1998.

WASHINGTON UTILITIES AND TRANSPORTATfON COr>l.,'v1ISSION

~--~~'.-
ANNE LEVINSON, Chairwoman

uf0tflJ~orec
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